


cor 


ns, 
2m 





THE ALBANY 








LAW JOURNAL. 


297 








The A lbany Law Journal. |* 
A Monthly Record of the Law and the Lawyers. 
Published by Taz ALBaNy Law JouRNaAL Company, Albany, N. Y. 





Contributions, items of news about courts, judges and lawyers’ 
queries or comments, criticisms on various law questions, addresses 
on legal topics, or discussions on questions of timely interest, are 
solicited from members of the bar and those interested in legal 


proceedings. 


All communications intended for the Editor should be addreased 
simply to the Editor of THe ALBany I.aw JourRNAL. All letters 
relating to advertisements, subscriptions or other business matters 
should be addressed to THE ALBANY Law JouRNAL COMPANY. 











Subscription price, Three Dollars per annum. in advance. 
sumber Twenty-five Cents. 


Single 





ALBANY, N. Y., OcrosBer, 1903. 








Gurrvent Lopics. 


It is a matter for sincere congratulation 





accorded in hie case is well merited and well 
estowed, for he has shown himself to be one 
“ the ablest and most conscientious judges 


in a long line of distinguished jurists who have 


shed honor upon the State’s highest tribunal. 


New York State recently witnessed within 
its borders the fortunately rare spectacle of 
the legal execution of three brothers, the Van 
Wormers, for the crime of murdering their 
uncle, whom they had frequently threatened 
with death because of his alleged parsimoni- 


/ousness and his expressed intention to fore- 


close a mortgage on their stepmother’s prop- 
erty. The deed was committed in cold blood, 


‘and was without any extenuating circum- 


| e . . 
stances whatever. It was diabolical in concep- 
that the party managers have seen fit to fol- | tion and in execution. 


In addition, the three 


low the suggestion that there should be no| youthful desperadoes came very near adding 
controversy over the election of a successor | the deaths of two women to their record, Mrs. 
to Judge Denis O’Brien, of the New York} Hallenbeck and a companion having escaped 
Court of Appeals, whose term of office ex-| to an upper part of the house during the ex- 









pires with the present year. 
rather unexpected result of last year’s election, 


favor of keeping the highest court out of the 
arena of party politics by triumphantly re- 
electing Judge John Clinton Gray to the 
Court of Appeals bench, may have had some- 
thing to do with the action taken in the case 
of Judge O’Brien. But be that as it may, the 
right thing has been done. By nomination of 
the Democratic, and the endorsement of the 
Republic party, Judge O’Brien will receive the 
distinguished honor of an unopposed re-elec- 
tion to the State’s highest bench, an honor 
that has come to but few of the appellate 
judges. Charles Andrews, a Republican, and 
Charles A. Rapallo, a Democrat, received it in 
1884, Robert Earl, a Democrat, in 1890, and 
Charles Andrews the still greater distinction, 
in 1892, of being elected chief judge without 
an opposing Democratic candidate. The ac- 
tion in the case of Judge O’Brien is made all 
the more notable by reason of the fact that the 
incumbent, because of the age limit provided 
by the Constitution, will not be able to serve 


more than half of his new term. The honor 
Vou. 65.— No. 10. 


Perhaps the! citement attending the murder of Mr. Hallen- 


‘beck. 
when the people declared so unmistakably in | 





The trial was fairly conducted and the 
prisoners had the benefit of the services of 
astute and alert counsel. They were con- 
victed, and the conviction was unanimously 
affirmed by the Court of Appeals. For what 
precise reason we are unable to conjecture, 
there seems to have been a widespread belief 
in the public mind —a belief all along shared 
by the condemned men themselves — that 
they would never go to the chair. Doubtless, 
the part taken by Governor Odell was to some 
extent responsible for this somewhat curious 
state of affairs. The governor saw fit to grant 
two respites, but finally decided not to inter- 
fere with the carrying out of the court’s sen- 
tence. With this final decision, the public 
seems to have been wholly in accord, for at 
the final hearing before the executive it was 
shown that eleven out of the twelve members 
of the jury which convicted them, and prac- 
tically every resident of the town in Columbia 
county where they lived, had signed petitions 
praying the governor not to interfere with the 
execution of the sentence. The only person 
who appeared on the opposite side was the 


298 THE ALBANY LAW JOURNAL. 








prisoners’ counsel. The evident state of pub-| ance of that conviction by the court of last 
lic feeling in the county where the crime was| resort, the governor ought never to interfere 
committed caused the governor to hesitate,!except in the event of bona fide newly dis- 
and finally to decide not to interfere. Had) covered evidence, or some other equally co- 
the people of Columbia county sat down su-| gent public reason rendering such action 
pinely and done nothing, the probability is | necessary in the interests of justice. It should 
that the sentences would have been commuted | not be forgotten that the law’s delays of every 
to life imprisonment. With the governor’s| sort and the many loopholes of possible es- 
final decision no good citizen ought to find | cape are, to a large extent, responsible for the 
any fault, for, ii there ever was a case in which | prevalence of lynching. 

the punishment fitted the crime, this would 
seem to have been one. The only justifiable 
criticism, it seems to us, is that based upon the | The relations and obligations of the State 
governor's interference. There was just as to persons who have been wrongfully accused 
much reason for commutation of sentence as! of crime, according to the decision of a jury, 
for a postponement of it, and the governor’s | have never been clearly settled in this country 
action had led many persons, besides the pris- | —jindeed, the public mind is not a unit on 
oners themselves, to believe that the execu-|the subject. In some foreign countries per- 
tion never would take place. Frequently peo- sons who have been acquitted are reimbursed 
ple who are opposed, on principle, to the) to the extent of the money expended in their 
infliction of the death penalty were heard to| own defense, which would seem to be none too 
remark that the governor ought not to let the| liberal a policy, all things considered. So far 
young men go to the electric chair, unmindful| as we are aware, no such policy has been es- 
of the fact that he is as much bound to exe-|tablished here. The Molineux case, which 
cute the laws of the commonwealth as the|seems to go still further, is interesting in 
courts are. While it is true that the Consti-|point. After the prisoner had been convicted 
tution of the State gives him full power to par-| ot murder in the first degree and before this 
don, with or without reasons, it is no part of| conviction was reversed by the Court of Ap- 
his duty or his province to upset the work of! peals and he had been acquitted on a second 
the courts without the strongest and most | trial, Molineux applied for a peremptory writ 
convincing reasons. It is for this reason that | of mandamus to compel the superintendent of 
we deprecate the governor’s action in granting | prisons to surrender to him certain photo- 
the two respites. It would be unjust, perhaps, graphs and measurements taken while he was 
to assert that he did this in order to please a State convict. The Supreme Court denied 
a personal or political friend, but we depre- the petition, first, upon the ground that the 
cate the practice of granting respites unless relator must have a clear legal right to that 
there are extraordinary circumstances, some which he seeks, and that this right had not 
developments of an important nature subse- been pointed out in the pending proceedings. 
quent to the trial and conviction, that need| The court also said that the public conveni- 
investigation in order that justice may be ence to be affected by the granting of the writ 
done. We do not understand that there was | was entitled to consideration; that the photo- 
ever any such claim made in the Van Wormer | graphs and measurements were simply a part 
case. Our point, in brief, is that the gov-| of the other records which went to make up 
ernor, while he is given absolute power to| the inevitable track of the struggle for liberty 
pardon, is not either to sit in review of the trial | of this relator, and that to undertake to blot 
courts’ action (the Court of Appeals does that) | out this track or record would be a public in- 
or to exploit his own personal views of capital | convenience, if not an impossibility. Reading 
punishment. After conviction, and the affirm-| between the lines of the decision, it is not dif- 























nm «eo = —* Mn wm 408 ODO = of SD 








TT @ fil 


oo? =< as 


f- 








THE ALBANY 


299 


LAW JOURNAL. 





—_—_— 





ficult to infer that the court’s opinion as to 
the moral innocence of the accused does not 
entirely coincide with that of legal innocence 
as established by the verdict of the jury on the 
retrial. Such a result, in view of the practical 
impossibility of keeping witnesses together, is 
all too common, indeed, almost a foregone 
conclusion in new trials occurring months, if 
not years, after the original conviction. 


ly in ’ i 
If really innocent, Roland B. Molineux was | volves a measurable sacrifice of the authority of 


certainly a much-abused and wronged man; 
if guilty, he was a very fortunate one. 


A rather unusual case is that of the legality 
of a city ordinance for the reimbursement of 
a policeman for damage caused ‘during an at- 
tempt to remove a nuisance While endeavor- 
ing to shoot a mad steer which was running at 
large in the city of St. Louis, the chief of de- 
tectives shot a citizen who was on the street. 
A personal judgment was recovered for the 
injury so inflicted. The city passed an ordi- 
nance for the relief of the chief of detectives, 
which was attacked as being a donation of 
public money to an individual, and in contra- 
vention of the Constitution of Missouri. The 
court holds, in State v. St. Louis (73 South- 
western Reporter, 623), that such an ordi- 
mance, carrying an appropriation for the ex- 
penses incurred and paid by an officer while 
in the discharge of his duty, as expressly re- 
quired by law, should be upheld. In passing 
upon the incident which resulted in the injury 
the court says: “There was, apparently, on 
hand no gaily attired matadore, with red 
shawl and keen-edged sword, to remove the 
animal with neatness and dispatch, nor was 
there a Bossie Mulhall to lasso and tie the 
steer with speed and grace. It does not ap- 
pear from the record how it fell out that the 
chief could hit a boy on the opposite side of 
the street while leaning out of a window and 
shooting at a steer in the street below him.” 
The court says that such a remarkable exhi- 
bition of marksmanship would be simply in- 
conceivable but for the fact that the verdict of 
the jury so declared. 


THE EXIGENCIES OF EMINENT DOMAIN. 
No. 2. 

In the introduction to a work published in 1394, 
the decision of the Court of Appeals, in Story v. 
N.Y. El. R. R. Co. (90 N. Y. 122 [1882]), was re- 
ferred to, by the undersigned, in the following man- 
ner: “Recent expressions of opinion, in the court 
which made the memorable decision, authorize the 
affirmation that it constituted a clear and notable 
instance of judicial legislation, a process which in- 


judicial precedent, or ‘opposition to a statute mak- 
ing contrary provisions’ (see 134 N. Y. 279, »), and 
has an inherent tendency to inaugurate a new line of 
adjudications. The new growth is likely to be more 
luxuriant, accordingly as the forensic enactment di- 
verges more widely from the previously settled law, 
while its rapidity will be proportionate to the num- 
ber of the subsidiary controversies, and the persist- 
ency of the litigants.” 

The obiect of this article is to trace the history of 
the law, in New York, relative to the right of an 
upper-story railroad corporation to erect and main- 
tain a station over a public street, in front of an 
abutter’s windows. 

The exercise of that extraordinary dominion, 
dominium eminens, which organized society — the 
State — at times necessarily exercises over the prop- 
erty of an individual, 7. e., the “taking” of such 
property for public use, is surrounded in this, and, 
generally, in every other State of the American 
Union, with restrictions imposed by the people in 
their organic law on their representatives, the leg- 
isiature, uniformly substantially to the effect, “nor 
shall private property be taken for public use with- 
out just compensation.” This valued safeguard, 
thrown by the people around the property rights of 
the individual, protecting the latter from the people’s 
own agent sitting in the hall of legislation, is found, 
in New York, in a paragraph of the Constitution, 
sometimes termed the Bill of Rights, occurring in 
immediate association with that palladium of Anglo- 
Saxon liberty, “nor shall any person be deprived of 
life, liberty or property without due process of law.” 
(Const., art. 1, sec 6.) 

The State may take the individual’s property for 
its own use, by direct assumption, or it may take for 
a public use by delegating power to a quasi-public 





corporation, as a railroad company. It has long been 
|settled that private property thus taken under legis- 
\lative authority by a railroad corporation, for its 
corporate purposes, is taken by the State, and for 
tublic use. (See Matter of Townsend, 39 N. Y. 
173.) The private — quasi-public—corporation is 
the agent of the State in the actual, physical manu- 
caption, though, from the point of view of the Con- 
stitution, the State takes by enacting the statute 
delegating power, as aforesaid. The statute com- 
plies with the Constitution — makes “just compen- 
sation ”— if it “ provides a sure and convenient rem- 
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edy by which the owner can subsequently coerce 
payment by legal proceedings. If such provision is 
not made, then the law making the appropriation is 
no better than blank paper.” (See Peo. ex rel. v. 
Haydea, 6 Hill, 361; Sage v. City of Brooklyn, 89 
N. Y. 195.) An unconstitutional law is a contra- 
diction, in terms. “It is not a law,” but a mere 
simulacrum —vox, et praeterea nil. (See Peo. v. 
Tiphaine, 13 How. Pr. 74, 76.) 

The primordial “taking,” in the exercise of emi- 
nent domain, involved a getting and a keeping of 
just what was taken; as when, in the olden time, a 
sieam surface railroad company took a strip from a 
farm for its roadbed—‘“right of way.” It was 
early considered that the individual, in such a case, 
was not justly compensated by receiving, in money, 
merely the fair market value of the strip of land 
(property) taken. The residue of the sliced farm 
was, in general, and presumably not worth as much 
after the taking as before. Hence the courts estab- 
lished the principle that a “taking” was, hypotheti- 
cally in the general case, and actually in the majority 
Of cases, accompanied with another effect on the 
private owner called “damage.” He was deprived 
and damaged; privatus, et damnificatus est. Thus, 
by judicial decree, the requisite “ just compensation ” 
was held to comprise two elements: (a) payment for 
the property taken; (b) where not all taken, payment 
for the damage done by such taking to the residue 
or part not taken. (See Troy & Boston R. R. Co. v. 
Lee, 13 Barb. 171; Matter of Utica, etc., R. R. Co, 
56 Barb. 464.) 

Once the State of New York, using a municipality 
as its agent, altered,-for the public use and benefit, 
by greatly lowering, the grade of a street, including 
that portion thereof upon which abutted the plaint- 
iffs’ testator’s house; in fact, excavating a deep 
cavern, whereinto the soil of his lot largely fell. | 
But the plaintiffs could not recover, for it was held | 
that no property was taken. There remained the} 
lot, comprising just as many superficial feet of the | 
terrestrial area as before, and if its surface had a 
different slope since the landslide, the owner was 
left to reflect that the individual is nothing in com- 
petition with society. “A portion of his premises 
fell into the strect, and he suffered damage;” but 
“they did not touch the testator’s property.” (Per | 


involved a taking of their property; the actual fact 
being that they did not like to have the rails and 
travel in front of their doors, and considered that 
they were damaged thereby. The court discovered 
no private property in the public streets; and the 
doctrine of the absolute and unrestricted power of 
the State to damnify the individual, without rem- 
edy, found its application (see Peo., e¢ al., v. Kerr, 
27 N. Y. 188; also, Kellinger v. Forty-second St, 
etc., R. R. Co., 50 N. Y. 206). 

Later, the legislature of New York passed acts 
(L. 1866, ch. 697; L. 1867, ch. 489; L. 1875, ch. 606), 
ir effect authorizing a railroad corporation to erect 
and maintain, on columns located in streets of the 
city of New York, a railroad above said streets, and 
to operate the same. These statutes were duly held 
to be constitutional, in the respect that they com- 
plied with the Constitution in providing “just com- 
pensation” for any private property, to be appro- 
priated in the execution of their scheme (Matter 
of N. Y. El. R. R. Co., 70 N. Y. 354, 355). This 
ruling was made on the ground, inter alia, that the 
acts in question made applicable the eminent domain 
provisions of the general railroad act of 1850 (ch. 
140), which provided that, “in case any company 
formed under this act is unable to agree for the 
purchase of any real estate required for the pur- 
poses of its incorporation, it shall have the right 
to acquire title to the same’in the manner and by 
the special proceedings prescribed in this act’ 
($ 13). The prescribed “ proceedings” terminated 
in an order of the Supreme Court, confirming the 
report of commissioners of appraisal appointed 
to determine the “just compensation” to be made 
to owners of private property taken; as to which, 





the act provided that, only on the recording of a 
certified copy of such order, and on the payment 
or deposit by the company of the sum to be paid as 

| compensation, should the company be entitled to 
‘enter upon, take possession of, and use the Jand 
(property) taken for the purposes of its incorpora- 
|tion; and it was added, that “all real estate acquired 
|by any company under and pursuant to the provis- 
ions of this act, for the purposes of its incorporation, 
|shall be deemed to be acquired for public «se” 


|(§ 18). 


An elevated railroad corporation, however, took’ 





Bronson, Ch. J., in Radcliff's Exrs. v. Mayor, etc., | possession of the streets, erected and maintained its 
of Brooklyn, 4 N. Y., 195, 198 [1850].) So, it was, | | structure and operated the road (having secured the 
or became, settled, in New York that the State can | | municipal consent), without paying anything to any 
damage a man for the benefit of the public ad libi- abutter on its routes. The abutters did not own 
tum, gratis, up to the limit of “taking” any of his | the streets; whence arose a judicial quandary. If 
property. ithe railroad corporation, purporting to have acted, 

In 1863 the New York Court of Last Resort em-|and to be acting, under the constitutional, governing 
phasized the right or powér of the legislature to| statutes, had taken no property of the owners of 
damnify a man remedilessly, if only avoiding a| abutting lots, the latter were under the necessity of 
taking of any of his property. It was in the matter submitting, without compensation, to the serious in- 
of the surface street railroads in New York city.|convenience attending the novel system of locomo- 
The legislature having authorized the laying of rails | tion, technically, if incoherently, termed by the law 
on the surface of certain streets and the running of | “ consequential” damage. If the corporation had 
cars thereon, the “abutting owners” objected on|taken property of the abutters, it was too late to 





the only possible ground, namely, that the scheme! pay for it in the manner required by the statute, 
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which required payment to be made before posses- 
sion assumed. The abutters vehemently conterded 
that property had been taken from them, while the 
company, with equal insistence, argued that the for- 
mer had only been lawfully, gratuitously damnified 
by the State. 

The court held that private property in the public 
street (1) existed, and (2) had been taken; evolv- 
ing, from the thesaurus of eternal justice, the defi- 
nite number of three species of such property (never 
previously discerned)— facilities of light, air and 
access, in, 1. e., above the street, appurtenant or 
appendant to the abutting lot, which property the 
corporation was held to have “taken” away from 
the abutters (though it had not got it). (Story case, 
go N. Y. supra.) Later, the Court of Appeals ex- 
plained : 

“Now the elevated roads take no land from the 
abutter. They stand wholly upon land owned by 
the municipality, and no consequential damages flow- 
ing from the lawful corporate user could be recov- 
ered, but for the fact that some of them, but not 
all of them, have been, by the Story case, trans- 
formed from consequential injuries into invasions of 
property rights. To the extent of that transforma- 
tion, the rule of damages must feel the effects of 
the change, but, beyond that, the further conse- 
quential injuries have not lost or changed their 
character, and to allow them as elements of com- 
pensation is to transform them also into invasions 
of property, and add a new brood of easements to 
those already awarded to the abutter, instead of 
leaving them where the Story case left them, the 
mere incidents of a lawful use” (Am. Bank Note 
Co. v. N. Y. El. R. R. Co., 129 N. Y. 271 [1891]). 
Thus was added another to many verifications of 
the assertion of Dicsy: “The word ‘property’ is 
used in so many senses as to be nearly useless for 
juristic purposes” (History of Law of Real Prop., 
4th ed., 300). 

The plight of the abutter, who had lost his now 
highly esteemed property before it had been created, 
and who could not insist on an enforcement of the 
railroad eminent domain statute by resisting parting 
with possession until payment previously made, was 
considerately regarded by the courts; which devised 
or adopted the companion novelty of a solemn action 
in equity, brought by the abutter, against the rail- 
toad corporation, to procure a judgment of “ in- 
junction nisi,’ imperatively requiring the corpora- 
tion to demolish its structure within a specified 
number of days unless it paid to the abutter what 
it ought normally to have paid to him before it took 
his air, etc.; which mandate was invariably accorded 
to the abutter. But “it is idle to talk about a com- 
Pany situated like this corporation submitting to an 
injunction and ceasing to operate its road through 
the avenue for a single day” (per Peckuam, J., 
in Roberts v. N. Y. El. R. R. Co. 128 N. Y., 455, 
475, 476 [1891]}). 

: The railroad act of 1850 providing, as stated, that 
mm case a company were unable to agree for the 






purchase of any real estate required for the pur- 
poses of its incorporation, it might acquire title to 
the same, in invitum, viz.: by a special proceeding, 
popularly termed “condemnation,” initiated by a 
petition to the Supreme Court, for the appointment 
uf commissioners of appraisal, and terminating with 
ar order confirming their report as to value, upon 
payment of which the company was allowed to take 
possession, it was not only impossible for the ele- 
vated companies literally to avail themselves of the 
statute, because they had already taken, without 
payment, the “ property” (real estate), title to which 
\they needed to acquire; there was also the fact that 


‘the statute required the company, seeking to con- 


‘demn property, to state, in its verified petition, 
|that it was its intention in good faith to construct 
|and finish a railroad from and to the places men- 
tioned for that purpose in its articles of associa- 
tion; which the “elevated company” could not do, 
having constructed a railroad, and not intending to 
construct another. Nevertheless, after a prolonged 
legal struggle, it became settled, by decisions, that 
the condemnation statute could be adapted to the 
‘case of the elevated company, so as to enable it to 
proceed, as actor, i. e., in an affirmative manner, 
against the property owners, to procure a judicial 
valuation of, and a title to, the fragments of ease- 
inents appurtenant to their lots, which fragments 
the company had taken, destroyed. It was held, 
that the pendency of an equitable action, having for 
its practical object to secure the plaintiff compensa- 
tion for his “property ”—light, air and access, in 
the street—taken by the company, was not a bar 
to the institution or maintenance of a special pro- 
ceeding, by the company, for the “condemnation” 
of the same property. Thus the singular spectacle 
was repeatedly presented of twin litigations in dif- 
ferent branches of one court, involving competing 
estimates of damages, one made by a judge, and 
the other by commissioners appointed by a judge. 
To this system of dual, contemporaneous, cumula- 
tive litigation the legal fraternity ultimately became 
reconciled. The injunction action was a “con- 
cemnation,” with the parties reversed. “There is 
ne doubt in this case, and I think no doubt in any 
case, that the injunction of a court of equity, and 
its alternative damages, are to be deemed a substi- 
tute for the ordinary proceedings for condemnation, 
with the practical difference only, that, in the one 
case, the company is the moving party, and, in the 
other, the owner” (Am. Bank Note Co. v. N. Y. 
El. R. R. Co.,.129 N. Y. 252). 

Reverting to the “condemnation” provisions of 
the general railroad act of 1850, which was framed 
with reference to steam surface roads, a company 
might, as has been seen, institute proceedings for 
the condemnation of “any real estate required for 
the purposes of its incorporation.” And, inasmuch 
as, by § 28 of the same statute, every company 
formed under the statute had power “to erect and 
maintain all necessary and convenient buildings, 
stations, fixtures and machinery for the accommoda- 
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tion and use of their passengers, freight and busi- 
ness” (subd. 8), there can be no doubt that such 
companies had the (delegated) power of eminent 
domain in respect of land needed for stations. 

As to the history of the settlement of the question 
of the right of elevated railroad companies, in New 
York city, to erect and maintain, in the air, over 
the public streets, passenger stations, including 
Stairways necessary to enable passengers to ascend 
to, and descend from, the tracks, it is to be observed 
that the rapid transit act of 1875 provided for com- 
missioners, who were to frame articles of associa- 
tion for a corporation, to be formed under the act, 
which articles were to specify the extent of the 
rights and powers of the company, subject to the 
provisions of the statute. 

A section of that statute read as follows: 

“Every such corporation shall have the right to 
acquire and hold such real estate, or interest therein, 
as may be necessary to enable them to construct, 
maintain and operate the said railway or railways 
and such as may be necessary for stations, depots, 
engine houses, car houses, and machine shops, and, 
in case any such corporation cannot agree with the 
owner or owners of any such real estate, or of any 
interest therein, it shall have the right to acquire 
title to the same in the manner and by the special 
proceedings prescribed in.this act” (L. 1875, ch. 
606. $ 17). 

The articles of association for a railroad com- 
pany, framed by the rapid transit commissioners, 
declared that — 

“Authority is given for construction of such 
supports, * * * landing places, stations, 


buildings, platforms, stairways, * * * and 
such other requisite appliances, upon the route 
or routes, and in the locations determined 


by the commissioners, as shall be proper for the 
purpose of rapid transit railways, and as shall be 
necessary to meet the requirements of the traveling 
public” (Art. 7, subd. 52). 

It is clear that the State’s power of eminent de- 
main was thus delegated to the elevated companies, 
in respect to their requirement of passenger stations, 
to ‘render possible access to, and travel over their 


the maintenance of the stations and stairways over 
(above) the street, on the other. 

In this manner was gradually developed a unique 
judicial code of law, applicable to a particular exi- 
gency in a limited locality, involving a novel applica- 
tion of the exercise of the power of eminent 
domain, uniform in its operation on the acqui- 
sition of title to destroyed easements, whether de- 
stroyed by tracks and trains, or by stations, over 
(above) the street; and whereunder millions of 
dollars changed hands as the consideration of the 
title deeds of light, air and access, executed and 
delivered to the carriers. 

In 1892 the New York legislature passed the act 
(ch. 339) to regulate, improve and enlarge Park 
avenue, above One Hundred and Sixty-sixth street, 
in the city of New York, and for the elevation of 
the structure of the New York and Harlem Railroad 
Company, the tracks of which had been laid in that 
avenue; the act concededly containing no provision 
for any compensation to owners of land abutting on 
said avenue for property belonging to them, if any, 
to be taken by such improvement and elevation of 
railroad structure. 

According to certain judicial decisions, in Blood- 
good v. Mohawk, etc., R. R. Co. (18 Wend. 9); 
Peo. ex rel. v. Hayden (6 Hill, 361), and Sage v. 
City of Brooklyn (89 N. Y. 195), made, respectively, 
in 1837, 1844 and 1882, this statute would have been 
“unconstitutional and void” and “no better than 
blank paper,” if, by a proper construction, it should 
be held to appropriate private property to public 
use. But the act was repeatedly and emphatically 
declared to be “valid,” “constitutional,” and even 
“not unconstitutional” (169 N. Y., 277, 282, 288} 





173 N. Y. 556 [1901, 1903]), although it was ex- 
‘pressly conceded to the abutters that the scheme 
of the statute, which involved the erection, in, over 
| (above) the street, of a lofty steel viaduct, at cer- 
tain points thirty-five feet in height, fifty-six feet 
‘ir width, and over which were run between four 
|hundred and five hundred trains every twenty-four 
‘hours, some of them by night, at a speed of from 
twenty to twenty-five miles per hour, involved “the 
/partial destruction” (taking) “of their easements” 





ters rosc lh 


tracks. Perhaps it may be considered a fair ques-| (property) in the street “of air, light and access” 
tion whether authority was thus given to take the | (173 N. Y. 557). One of the reasons why this was 
singular, newly discovered “property,” air, light, thus, without which the decision might have been 
etc., of abutters, in (above) the public street, on | thought to be inconsistent, was—that the “ detri- 
which to erect stations, or whether they were con-| ment to the abutters” caused by the N. Y. C. & H 
fined to the right to acquire, in invitum, title to| R. R. R. Co., lessee, by taking their easements, was 
abutting lots, and build and maintain-their stations “damnum absque injuria” (169 N. Y. 277). At 
and stairways on that more substantial foundation. | cther consideration was that “the government built 
Whatever may have been the true theory, the Jaw the structure for the purpose of effecting a great 
became practically settled in favor of the former | public improvement” (175 N. Y. 370). True, the 


view, in various litigations instituted by and against 
the companies, wherein and whereby were liquidated, 
without distinction between the two classes, the 
damages constituting the value of the adventitious 
easements destroyed (private property taken) by 
the maintenance of, and operations on, the tracks 
over (above) the street, on the one hand, and by 


greatness of the improvement may, by some, be 
considered to ‘be, in a measure, irrelevant to the 
question at issue; and similarly as to an “ improve 


ment,” for the right of the government to effect 4 
public work, though it should turn out a public 
detriment, can probably not be impugned. There- 
fore, and inasmuch as the “government” cannot 
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be successfully, at least not clearly, distinguished running (taking), estimated by an adaptation of 
from the “State,” the situation exhibited in the the Northampton mortality tables, until the indefi- 
last quotation would seem to be one where the State|nite termination of the corporate existence. 
takes private property without just compensation,| Whether this sum was ever paid to Lewis is not 
for the reason that the property is taken for public| known; but, shortly after the solution of this 
use (Const., Art. 1, § 6). |enigma, it was manfully announced that the Lewis 
In the Lewis case (169 N. Y. 202 [1900]), which | decision was “in error” (Muhlker v. N. Y. & H. 
involved the Park avenue improvement, the princi- K. R. Co., 173 N. Y. 549); and thus it became 
ples involved, or evolved, were conditioned upon an | settled that the company did not owe Lewis a cent 
embarrassing division of responsibility, viz.: be-| for anything; so that, if they did not come down, 
tween the State and the N. Y. & H. R. R. Co.;/and pay up, before the settlement, the stockholders 
for “the State created a board of experts and re-|escaped an imminent sequestration of a dividend; 
quired them to make the improvement for the bene-|all of which illustrates the proverb, that he who 
fit of the public, giving them absolute control, with | fights and runs (away) may live (to fight another 
no right on the part of the defendants to let or|day). This may not be strictly apposite, but it is 
hinder” (162 N. Y. 226). Defendant, on the other submitted that it is adaptable. 
hand, “simply paid one-half of the expense by com-| The situation now appeared to portend a stage of 
mand of the statute, and, hence, under compulsion ! evolution of the code or treatise of light, air and 
of law” (ib.) ; and if any higher authority than that | access, definitely ratified, with the usual most-fa- 
can be imagined on the subject of taking private | vored-railroad-clause therein, and approximately co- 
property for public use without compensation, it|ordinated, consummated, completed and confirmed; 
must be—the Constitution. The State, then, being|thc whole being to the effect that the elevated rail- 
apparently immune from “compensation,” when act-| road abutters were to be paid, while the Park ave- 
ing through “a board of experts,” it was considered, | nue abutters—not the public—were to be damni- 
fer contra, as regarded the defendants, that “when|fied. But it was not to be entirely so. The result- 
they commenced to use the steel viaduct, they|ant mingling of professional disappointment, and 
started a new trespass upon the rights of the abut-| abutting relief, arose out of a little matter of a 
ting owners” (id. 227), the old trespass not being |“ station”—an erection particularly objected to by 
definitely located. The dilemma of the defendants|one Dolan, an abutter, who, undaunted by the wreck 
at this juncture excites, at least, attention. They ci the matter of the reckless hopes of Fries, Muhl- 
had “paid one-half the expense, thus becoming| ker and Lewis the Second, stood firm “amidst the 
farticeps constructionis;” and the statute “ directed war of elements.” relentlessly pursued his injunction 
the defendants to operate their trains on the struc- | nisi to the last resort, and won out. 
ture when completed” (ib.). Presumably, they! Dolan v. N. Y. & H. R. R. Co. (175 N. Y. 367 
must trespass, or go out of business. The latter |[June, 1903]) is entertaining, as illustrative of the 
alternative would invite a fate, the dread of every ‘minute differentiation characteristic of the evolution 
sentient and dissentient being. Defendant could not! of the modern jurisprudence. Its study will «se- 
“refuse, when the viaduct was constructed, to oper- | fully proceed by attention, first, to the principal facts 
ate its trains upon it, even if it wanted to, without | involved, and then to the material differences be- 
subjecting itself to a sentence of death at the hands|tween them and those in the Fries and Muhlker 
of the State” (169 N. Y. 275). This reduced the |cases; whereby Doian secured compensation for a 
dilemma to trespass or death—trespass, itself a part of the property taken from him, while the two 
violation of law, or death for violation of law (re-| former had no cause of action. 
fusal to trespass). The plot thickens; in fact, is | Dolan’s house and lot are located on Park avenue, 
becoming somewhat mixed. If there be any other jin the borough of Manhattan, city of New York, 
instance of a law directing a violation of law, it may | abutting, as regards the upper stories of his build- 
be looked for among the imperial rescripts during | ing, upon or against the elevated station of defend- 
the period of decline of the Roman empire. Clearly, |ant’s viaduct road, constructed over the intersec- 
it was cheaper to violate law, simpliciter, than to| tion of that avenue and One Hundred and Twenty- 
violate law, and die, into the bargain. The trespass fifth street. The station is upon the viaduct struc- 
horn was therefore seized; but, this trespass being |ture, which is widened, at this part, so as to pro- 
a taking of property, the matter of “compensation” | vide a suitable platform, by means whereof pas- 
remained to be adjusted, and the device availed of | sengers may enter and alight from the trains; and 
was to incur, but not submit to, a judgment of|reached by stairways, situated above the street, and 
injunction (nisi), although the way was also open, | descending to the surface of the latter. Dolan com- 
by precedent, of ex post facto “condemnation.” As|menced in equity, encouraged by innumerable prece- 
the “taking of property” consisted exclusively in| dents in the New York courts, seeking to procure 
Tunning railroad trains, it was impossible (in view la judgment of injunction, nisi, viz.: perpetually 
ci the rapidity of their motion) to observe the! enjoining and restraining defendant from continuing 
maxim, to “pay as you go;” whence a commu-/tc maintain its elevated tracks and station, and 
tative sentence, to pay a lump sum, once for all, as ‘running its trains in front of his windows, unless it 
compensation for having run (taken), and future! should pay a sum of money, compensation for cer- 
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tain past, and commutation for perpetual future, 
trespasses (taking), in consideration of receiving 
from plaintiff a satisfaction piece, and a deed of 
part of his light, air and access. 

The trial court accorded to plaintiff the relief 
prayed for—an injunction, with an alternative ne- 
cessity of paying duly estimated “fee” and “ rental” 
damages; but inasmuch as the money, payment of 
which was so provided for, by the trial court, in- 
cluded damages adjudged to have accrued by rea- 
son of the running of trains on the viaduct, it was 
imperative to reverse the judgment and order a new 
trial, in deference to the maxim, stare decisis, for, 
in Muhlker v. N. Y. & H. R. R. Co. (173 N. Y. 549) 
and Fries v. N. Y. & H. R. R. Co. (169 id. 270), it 
had been settled that, neither for the existence of 
the viaduct, nor for running trains thereover, were 
the Park avenue abutters entitled to any compensa- 
tion, the theory of a “new trespass, started” when 
defendant commenced to use the steel viaduct (162 
N. Y. 227), under legislative compulsion, having 
been recalled and rejected. 

Inasmuch as Lewis, Fries and Muhlker, severally, 
were not affected or afflicted by the presence of a 
station, in facie domi, in front of their upper-story 
windows, there obviously remained, for ultimate de- 
cision in this (Dolan) case, the cognate question 
“whether the plaintiff can recover damages by rea- 
son of the construction and maintenance of the 
defendants’ depot (175 N. Y. 369). Although, as 
expressly announced in the highest court’s opinion, 
the judgment for Dolan, rendered below, “must be 
reversed upon the authority ” of the Fries and Muhl- 
ker decisions, the occasion was properly availed of to 
expound anew the logical processes which had led to 
the conclusion, that, in respect of the maintenance 
of the viaduct, and the running of trains thereon, 
the Park avenue abutters were obliged to submit to 
“the partial destruction of their easements of light, 
air and access,” without compensation or doubt 
(173 N. Y. 557). Upon a summation of the res 
gestae, it appeared that, “ prior to” 1892, the defend- 
ants had acquired the right to maintain and operate 
their railroad, in the avenue in question, in a subway 
or cut bounded on either side by walls of masonry. 
This cut had to be filled up, and the surface paved, 
for the evident purpose of facilitating longitudinal 
and transverse travel. “ This was a public improve- 
ment effected through a governmental agency, over 
which the defendants were given no voice or power 
to control the operation of the board” (p. 370). 
Consequently, defendants could operate their trains 
on: the viaduct, without making any compensation. 
The preliminaries passed, the subject of stations is 
reached. 

The act of 1892 “authorized and permitted” the 
defendants, “at their election, to erect station houses 
cn both sides of the railroad at One Hundred and 
Twenty-fifth street with platforms extending from 
the north line of One Hundred and Twenty-fourth 
street to the south line of One Hundred and 
Twenty-fifth street” (ib.). Here, it is plain, was 
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no compulsion of law, such as had yielded a happy 
immunity in the running of trains. The extra 
cautious might suspect that, under this autlority 
and permission, there might lurk authority and per- 
mission to pay for property taken in availing of the 
permit. In addition, the express mention of an 
“election” might be viewed as equivalent to notice 
that the r:ailro-’ company had an option to have a 
road without any stations or depots which, though 
not usually exercised, might be held to carry with 
it legal liability for error in neglecting the oppor- 
tunity. This situation, however, was apparently 
ameliorated, and the statute expressly amended, by 
an enactment of 1896, “in which the defendants 
were not only authorized but directed to erect and 
maintain such stations, specifically specifying the 
size, place and character of the structure” (1), 
The unprofessional observer might be excused for 
inferring that, by the imposition of this direction 
cf the legislature, stations were, under the late pre- 
cedent, brought down, or rather up, to the same 
level as the running of trains —to be governed by 
the same principles, as concerns compensation to 
abutters. But, by referring to the Muhlker opinion, 
it is found that defendant, in running its trains over 
the viaduct, “obeyed the command of the statute,” 
which it could not refuse to obey (173 N. Y. 554), 
whereas here, defendant was merely “ directed to 
erect and maintain such stations, specifically specify- 
ing,” etc.; so that the technical, but well established, 


| distinction between mandatory and directory stat- 


utes may be supposed to negative the validity of 
the inference suggested. 

The final decision of the Dolan case, however, did 
not turn upon this point at all, but on a “ controlling 
distinction,” whereby the “decisions in the Fries 
and Muhlker cases have no application” (175 N. Y. 
370). 

It appeared that, “in this case, the government 
required the defendants to provide suitable and 
proper facilities to enable their patrons to safely 
and conveniently enter and alight from their trains” 
(1b.). Moreover, “a railroad corporation, in ac- 
cepting a charter from the State, impliedly under- 
takes to afford reasonable and proper facilities for 
the transportation of passengers and freight, and 
if it neglects it may be compelled to discharge its 
duty in this regard ”(ib.). Whereby it appears that 
the railroad company was not only subject to a gov- 
ernmental requirement to furnish a station, but was 
under a contract to do so, and liable to an action 
for specific performance in this regard. 

What might be considered a collateral circum- 
stance existed in the fact that, under the general 
railroad law, “the construction and maintenance of 
depots is committed to the judgment of the railroad 
commissioners, who are empowered to direct as to 
the station houses” (ib.). Now, the general rail- 


road law, being primarily framed with reference 
to surface roads, the commissioners, in prescribing 
stations for such a road, evidently stood upon solid 
ground, whereas in the case in hand, they might be 
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yiewed as up in the air. 


But, by the amendment of! discouraged protection of 


American interests 


1896, the legislature superseded the commissioners, | against foreign aggression, nor worthy recruits 
and the situation was not different from that which} from enlisting in defense of our coasts, territory 
would be presented if the latter had required a de-| and commerce. 


pot at some other point, e. g., on terra firma. Now, | 


“In all criminal prosecutions the accused shall 


if, in the absence of the legislation of 1896, and had | enjoy the right to be informed of the nature and 


the road been a surface road, the commissioners, had | cause of the accusation. 
required a depot, it would become the duty of the | prived of liberty without due process of law.” 
railroad company to acquire additional lands, and | gress 
So, in the case under consideration,| guards in R. S. 


pey therefor. | 


if the station houses occupy more ot the street than | 1342, 
the viaduct and tend to deprive the plaintiffs of|army. In 


their easements of light, air and access, the defend- 
ants should pay therefor, as the station houses are | 
not constructed by the government for the purpose 
of accomplishing a public improvement, but are | 
required, by the government, to be constructed by | 
the railroad companies under their implied contract 
Jus sepius obscurum (Seneca). 


Tueopore F. C. DEMAREST. | 
New York, August, 1003. 


—_—_—eo——_——_ 


HAS THE SUPREME COURT DISCOURAGED | 


PROTECTION OF AMERICAN INTERESTS 
AGAINST FOREIGN AGGRESSION? 


(By Grorce F. Ormssy, of the Washington, D. C., 
Bar.) 





The great present prosperity .of the United 
States depends in part upon the feeling of security 
from danger of foreign wars. That security in 
turn depends upon the strength of its navy. That 
in turn depends upon the character of the men 
who enlist in the navy and their love for it. For- 
midable floating iron fortresses without men are 
like guns without powder. Never before was 
the number of desertions from the navy as great 
as to-day. (N. Y. Maritime Register of April 15, 
1903.) Not long ago the Associated Press heralded 
throughout the United States the winning of a 
case in behalf of a naval seaman that disclosed the 
cruel inequality between officers and “men” in 
the illegal, wanton withholding from the rank and 
file of opportunity to prepare for trial which the 
navy regulations (of 1900, articles 1078, 1084, 1093) 
admit to be necessary and do give officers. In the 
account given to the press (see newspapers of 
February 12, 1903) the navy department stated that 
its “practice” had thus discriminated throughout 
the term of the present judge-advocate-general. 
The latter has published in the Green Bag for 
April, 1903, an article claiming for himself the 
support and approval of the United States Supreme 


Court and that the court which gave judgment | 


for the seaman failed to regard the Supreme Court’s 
decision. As this answering article is written 
by the attorney of said seaman, it is entitled to 


announce that the navy department misapprehends | 


the case referred to. The Supreme Court has not 






cution begins 
advocate-general claims that the Supreme Court 
holds that these rules mean (N. R. article 1077) 


No person shall be de- 


Con- 

has re-enacted these constitutional safe- 
1624, article 43, and R. S. 

articles 67, 68, 71, for the navy and 
the navy, as in civil life, prose- 


with arrest. The navy’s judge- 


not that a person has a right to know why he is 
deprived of liberty on becoming a prisoner, but 
that the accused must be arrested for the second 
time, though already a prisoner — arrested in his 
cell— when furnished with the nature of the 
accusation. Thus, in the case alluded to, Seaman 


John Smith was arrested May 26, 1899, was kept 


|in jail until July 1, 1899, received then “an account 


in writing of the charges against him,” was then, 
though already a prisoner, rearrested, and was or- 
dered before a court-martial for sentence on the 
accusations pending since May twenty-sixth. 

Mr. James Russell Lowell, while minister to 
England, on June 2, 1881, was instructed by Secre- 
tary of State Blaine: 

“That an accused person shall immediately upon 
arrest be informed of the specific crime or offense 
upon which he is held * * * are essentials to 
every criminal prosecution, necessary alike to the 
protection of innocence and the ascertainment of 
guilt.” Hon. Samuel J. Randall had called the 
attention of the secretary to the case of a Pennsyl- 
vanian, a commercial agent, who was arrested in 
Ireland vaguely “under the act of Parliament 
known as the protection act,” but who was ignorant 
“as to the specific charge, the particular offense, 
for which he” was put in arrest. 

Before that, December 8, 1877, Secretary of State 
Evarts had notified Turkey, through Aristarchi 
Bey: “It has, from the very foundation of this 
government, been its aim that its citizens abroad 
should be assured of the guarantees of law; that 
accused persons should be apprised of the specific 
offense with which they might be charged.”— 
2 Wharton’s International Law Digest, 627, 623, 
453, 443. 

Putting almost these very words into a statute 
Congress has, if not “from the very foundation of 
this government,” at least from its act of April 23, 
1800, sought to protect similarly the men who give 
themselves to the service of their country in the 
navy. “The person accused,” reads article 43. 
k. S. 1624, “shall be furnished with a true copy of 
the charges, with the specifications, at the time 
he is put under arrest.” And as, according to 
Blaine, Evarts, etc., innocence is endangered with- 
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out such prompt notice, the statute adds, “and 
no other charges than those so furnished shall be 
urged against him at the trial.” In the Green 
Bag of April, 1903, p. 175, the judge-advocate-gen- 
eral of the navy reminds us “that many vessels of 
the navy are necessarily at times separated from 
the person authorized to convene courts-martial.” 
During the long arrests of seamen while waiting 
for trial “new” offenses might be committed by 
the prisoner or offenses might come to light there- 
tofore concealed by the prisoner or not witnessed. 
The statute therefore excepted, and gave the court 
jurisdiction over, “such new charge.” This was 
described by the statute as a “ charge” as to which 
“intelligence” was lacking “ when the accused was 
put under arrest” or which had no “ material 
witness.” As to what lack of intelligence gave 
jurisdiction, the Congress of 1862, incited by the 
long and cruel arrest of General Stone (Blaine’s 
“Twenty Years of Congress,’ Vol. I, p. 390) 
changed the law so as to bring such arbitrary 
secretaries as Stanton within its safeguards. Before 
1862 an attorney-general had held (4 op. 410) that 
while a captain of a ship (whom the act of 1800 
styled “the person demanding the court”) could 
not take his prisoners by surprise by urging against 


them at the trial wilfully withheld old charges, the | 


secretary of the navy might. 
tions and pleadings with Secretary Stanton to re- 
lease Stone, Congress changed “ person demand- 
ing” to “ officer ordering,” a phrase that had been 
held to include the secretary of the navy. (Article 
53, R. S. 1624, 5 op. 511.) On the same day, 
July 17, 1862, the furnishing of army charges was 
required to take place in eight days, while similar 
bounds of ten days was set in the navy to a too 
generous interpretation of “at the time.” At the 


end of ten days of confinement, so article 24 com- | 


mands, and the navy department holds, a person 
must be regarded as put under arrest for trial. 
“This article [43] is to be considered,” correctly 
writes the navy’s judge-advocate-general, “in con- 
nection with article 24, which provides that no 
commander of a vessel shall inflict as a punishment 
confinement for a period longer than ten days, 
unless further confinement be necessary in the case 
of a person to be tried by court-martial.” 


This view is approved by the United States Su- 
preme Court, which, in Johnson v. Sayre, 158 U. S. 
117, mentions “articles 24, 43, 44, R. S. 1624” as 
to be construed together. As men-of-war sailing 
alone are very often more than ten days away from 
the admirals, who alone can convene a court, the 
putting under arrest for trial and the coincident 
delivery of the charges that must be complete in 
ten days is evidently the duty of the ship’s captain. 
Sayre was a “pay clerk” in the navy, put under 
arrest on the charge of embezzlement on October 
10, 1894, and, from that time until his trial, fur- 
nished with all written accusations against him, so 
far as known, by being given the right to inspect 


After vain resolu- | 


the ship’s papers, etc. (158 U. S. 110.) This being 
the case, the only objection that remained to him 
was, under the exception to article 43, that certain 
“new” specifications, which it had taken a court 
of inquiry to find out, were not given him a suff- 
ciently “ reasonable time” before trial.. The United 
States Supreme Court held that under the circum- 
stances four days’ notice was enough, and that what 
was a “sufficient compliance with the article in 
question” as to the length of time intervening 
between furnishing of charges and the date of trial 
may, perhaps, be determined partly by the fact 
that “the objection” of insufficient opportunity 
“to make defense”: was not tendered until the 
defense had been made. Article 43, R. S. 1624 
having, as the court held, been complied with, the 
court-martial, had “jurisdiction of the person ac- 
cused and of the offense charged.” 

In reaching this correct conclusion the court 
made a remark unnecessary to such conclusion, 
the truth of which remark depended on a long his- 
tory and old records, concerning which the court 
was wholly in the dark. (The citation of a plainly 
inapplicable regulation gave it scant respect for 
the acumen of the attorney in the case.) This dic- 
tum was that the time when charges must be 
| furnished “ evidently refers to the time when he 





|is arrested for trial by court-martial and not to the 
\time of any previous arrest, either by way of pun- 
|ishment or to await the action of a court of in- 
| quiry.” Did the court mean that having been once 
punished on a charge by the navy department 
through the agency of a ship’s captain he might be 
| again punished, on the same charge, through the 
agency of a court-martial? In the subsequent case 
of Murphy v. Mass. 177 U. S. 160, such a con- 
struction was either denied or overruled. The navy 
| department has itself also repeatedly denied that 
such was the law, holding, in G. C. M. O. 18 of 
1897, that Sailmaker Jones, having undergone a 
“previous arrest, by way of punishment,” imposed 
by a captain, could not be again “ arrested for trial” 
and punishment by court-martial on the same 
charge. And in G. C. M. O. 104 of 1897, in the 
case of Lieutenant Stanworth, it declined to cite 
this Johnson v. Sayre as authority for the pretense 
that there might be two successive arrests on the 
same charge on any ground. (N. Y. Maritime 
Register of February 25, March 4, 1903.) The hur- 
ried, unguarded, uninformed dictum aforesaid must 
therefore be given the only interpretation left it, 
the one which accords with the decision of the 
Court of Claims in John Smith v. U. S. No. 21636. 
The latter is based upon the history of the statute 
since 1765 (see The American Bastille, Green 


Bag for November, 1902); also upon the admis- 
sion of naval records and the ruling of Francis 
Scott Key, author of “ The Star Spangled Banner,” 
that “ charges and specifications” simply mean the 
“account in writing of the crime charged” of the 





ancient predecessors of article 67, R. S. 1342, and 
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that no genuine excuse exists for denying what the 
“ regulations ” — unjustly discriminating — give 
officers. 
2g, May 6, 1903.) 

The navy department’s report to the president, 


(N. Y. Maritime Register of April 15, 22, | 


Ostrander’s idea is that “at this time there are not 
many questions involved in the litigation of insur- 
ance cases that are more abstruse or give more 
trouble to the courts than that of the unity or 
| divisibility of the contract” (Ostrander on Ins., p. 





August 7, 1903, on the court-martial of Lieut.-Com.|85). That it is so abstruse I cannot think, but that 


F. S. Carter, overrules its fundamental objection (to 
reporting in writing to seamen the cause of their 
imprisonment) that “at the time” in Art. 43, R. S. 
1624, means immediately, and that to furnish charges 
immediately on incarceration is impossible. Carter 
was charged with “ failing to report” the grounding | 
of a tug “immediately, as required by the regula- 
tions.” The secretary held: “The grounding oc- 
curred on the twenty-ninth; Carter drew his report | 
in the afternoon of the thirtieth, and submitted the | 
same to the commander-in-chief on the thirty-first. 
In my opinion, he did report ‘immediately.’ The 
charge is entirely without merit.” | 

Yet to confined naval seamen is denied by the same. 
navy department every written voucher of the 
“charges” or boundaries of their jeopardy, not only | 
through the liberal ten-day limit that Art, 24, R. S. | 
1624, may allow, but for months or years, or until 
an alleged boundless discretion concedes them. 
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Section 1. Meaning and importance.— The 
question suggests an inquiry into the duality of the | 
contract, whether or not it ever consists of two 
parts, one good, the other bad; whether, under the | 
rules of law governing contracts, this particular 
contract, its language and formation considered, is 
ever severable. The question always comes before 
the courts on some condition of avoidance con- 
tained in the policy of insurance, thus: Does the 
provision render the entire policy void, or only void 
as to part of the property covered? Owing to the 
large number of these provisions or warranties 
found in the contract, the looseness with which 
sometimes expressed, and the desire of the courts 
to avoid forfeitures, then, above all, the erring way 
of humanity, this question is very often up for 
consideration; and hence, as property interests are 
always involved, is of great importance. Mr. | 


|2d ed., p. 919). 


the courts are much troubled with it is indisputable. 

It is hoped that as this paper is developed the 
importance of the question will more fully appear. 
To illustrate how the point may be raised brief 
reference will be had to the various warranties 
generally embodied in the policy. 

§ 2. Warranties.— A warranty has been defined 
to be ‘a part of the contract evidenced by the 
policy, and consists of an assertion of a fact or an 
undertaking to do a particular act, upon the accu- 
racy or performance of which the validity of the 
contract depends” (16 Am. & Eng. Enc. of Law, 
The Texas rule is that, whether 
material or not, upon a breach of the warranty the 
forfeiture provided for takes place (Goddard v. In- 
surance Co., 67 Texas, 71). And it seems our Sw 
preme Court has cited with approval the doctrine 
that “a warranty must be strictly complied with” 
(Equitable Ins. Co. v. Hazlewood, 75 Texas, 345). 
No better way of stating some of these warranties 
is possible than to copy from a policy containing 
them, viz.: 

“This entire policy shall be void if the insured 
has concealed or misrepresented in writing, or 
otherwise, any material fact or circumstance con- 
cerning this insurance or the subject thereof; or 
if the interest of the insured in the property be not 
truly stated herein; or in case of any fraud or false 
swearing by the insured touching any matter relat- 
ing to this insurance or the subject hereof, whether 
before or after a loss. 

“This entire policy, unless otherwise provided 
by agreement indorsed hereon or added hereto, 


| shall be void if the insured now has, or shall here- 
after make or procure, any other contract of in- 


surance, whether valid or not, on property covered 
in whole or in part by this policy; * * * or if 


ithe interest of the insured be other than uncon- 


ditional and sole ownership; or it the subject of 
insurance be building on ground not owned by the 
insured in fee simple; or if the subject of insurance 


| be personal property and be or become encumbered 


by a chattel mortgage; or if, with the knowledge of 
the insured, foreclosure proceedings be commenced 
or notice given of sale of any property covered by 
this policy by virtue of any mortgage or trust deed; 
or if any change other than by the death of an 
insured take place in the interest, title or posses- 
sion of the subject of insurance (except change of 
occupancy without increase of hazard), whether by 
legal process or judgment or by voluntary act of 
the insured, or otherwise; or if this policy be as- 
signed before a loss,” etc. 

These provisions are generally wise, and usually 
calculated to work substantial justice, though, in 
the exceptional case, their enforcement may appear, 


ee ere 


: 
i 
i 


Seigea a Seepage pk ee 


= 





308 


THE ALBANY 





LAW JOURNAL. 








and sometimes is, hard. This would be true, for 
example, where the contract of insurance provided: 
(a) that the entire policy should be void upon 
breach of the iron safe clause, and there had been 
such breach under a policy covering both real and 
personal property (Roberts v. Sun Mutual Ins. Co., 
35 S. W. 957); (b) that the entire policy should be 
void if a building therein described became va- 
cant, and the subject of insurance was two buiid- 
ings, situated so far apart as neither to endanger 
the other, one of the buildings became vacant and 
the other one burned (McQueeny v. Phoenix Ins. 
Co., 52 Ark. 257); (c) that the entire policy should 
be void if any change take place in the title of the 
subject of insurance, or any portion thereof, and the 
subject be two buildings, widely separated, sepa- 
rately valued, and one was sold prior to loss with- 
out consent of the insurer and the other burned 
(Loomis v. Rockford Ins. Co., 81 Wis. 366); (d) that 
the entire policy should be void in case of false 
swearing by the insured, and there had been such 


secs. 774, 780). The court loses its character and 
dignity as an agency of government for applying 
the iaw to concrete cases, and sinks to the level! of 
a mere arbitrator for parties, without any set rules 
for reaching a conclusion other than its abstract 
idea of justice. When it ignores the first rule this 
becomes true, for its action afterward is arbitrary 
and unguided, any attempt at construction error, 
and the application of rules to that end must simply 
be for the purpose of reaching the determination 
the court would arrive at. The contract of insur- 
ance is subject to the same rules of law that test 
other contracts. In other words, all the elements 
of contract are here met — it is a contract and noth- 
ing more; therefore, where neither fraud, duress, 
undue influence, or other vitiating circumstance 
has entered into it, the intent of the parties must 
be sought for as in other contracts. Mr. Ostrander 
speaking on this point says: “It is judicial tyranny 
on the part of the court to substitute their own 
ideas as to what the contract should be for the 


false swearing, but the actual loss exceeded the sum 
of the whole policy (Dolloff v. Phoenix Ins. Co., 82 
Me. 266), and possibly other cases might be cited.| Where this question of divisibility has arisen the 
§ 3. Usual treatment of the contract.— Many | cases evidence a conscious effort by the courts gen- 
courts and text-writers treat the subject under con-| erally to avoid the rules of contract applicable and 
sideration as though it were a question dependent | construe where no construction is permissible. In 
entirely upon expediency as judged by the particu-| trying to avoid forfeitures, properly provided for by 
lar authority. Separate and apart from the engage- | the parties, plain language is ignored and a ques- 
ment actually entered into, and only in the mind | tion raised where none exists. In this way, so far 
of the judge or writer, exist the outlines of a con-/as this particular contract is concerned, the law of 
tract fit only for the parties to have made, and so| contracts is made uncertain, the dignity of the law 
to be enforced for that reason. Plain language is|lowered and the proper function of the ~ court 
ignored; the intention of the parties indisputably | distorted. 
traced in writing is put aside for the judgment of} § 4 Treatment suggested—To right this per- 
the court as to what they should have contracted, | plexity is simple. It follows that if the agreement 
and this where no rule of law or public polcy is|to insure against loss by fire be a contract, then 
contravened. It is a rule of law that “as parties|the rules of law governing contracts generally ob- 
bind themselves, so shall they be bound” (Cayce v.|tain here. It is a contract. (Insurance defined — 
Curtis, Dall. 403). The meaning of this is that | 81 Texas, 77, Bouvier L. Dict. 29 Atl. Rep. 1039, 
courts are not to intervene between parties. Mr.| Black L. Dict. 105 Mass. 149.) This gives us order 
Story says: “ The object of the law, in laying down | out of chaos. The generally accepted legal rules 
rules of exposition, is to discover the meaning of| of contract should govern the contract of insurance; 
the parties, and not to impose it” (Story on Cont.,| and this is to say, courts should enforce legally 
5th ed., vol. 1, p. 745). The court cannot make a| binding contracts — should keep within their proper 
contract for parties. If the contract does not con-| province. The full force of these rules being here 
flict with public policy or the statutes of the State, | applied, the law becomes a whole, its rules more 
it is outside the dignity of the court to step in and fixed and certain, and not mental playthings for 
say, “I consider the provision you have made for|the use of wilful judges to pick up or discard at 
certain contingencies unwise, therefore I will con-| pleasure where contracts are not as they would 
sider the manner in which you have framed your| have parties agree; and, of course, this endless 
contract to mean that certain treatment, entirely | maze of conflicting cases (with much dubious 
different from that expressed by you, shall be given reasoning) is determined. 
the contract under that certain state of case.” In; Of the first importance in the law of contracts 
doing this the court ignores the first rule of law | is the rule concerning ambiguity. Did the courts 
in the exposition of contracts, and that is, “ where | make proper application of this rule, nearly all the 
the language is plain and unambiguous no con-/| darkness enveloping the question in hand would be 
struction can be had” (First National Bank v.| dispelled. In view of the importance of this rule 


careiully formulated and clearly expressed agiee- 
ment of the parties’ (Ostrander on Ins., p. 579). 





Lancashire Ins. Co., 62 Texas, 464), for the contract here, I will state it in its application to insurance, 
must “be so interpreted as to give effect to the| with some authorities supporting, viz.: If the con- 
intention of the parties, as far as it is legal and | tract of insurance be plain and unambiguous, and 
mutually understood” (Story on Cort., sth ed.,|neither public policy nor the statutes of the State 
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forbid, it is for the courts to enforce the contract | 


as so plainly expressed (51 Texas, 89; 62 Texas, 461; 
67 Texas, 73; 69 Texas, 358; 80 Texas, 528; 87 
Texas, 229, 547; 89 Texas, 590; 92 U. S. 618; 151 
U. S. 452; 52 Ark. 260 [see list of authorities there 
cited on question of divisibility]; 59 N. Y. 387; 103 
N. Y. 341; 104 N. Y. 147; 118 N. Y. 525; 82 Me. 266; 


17 Mo. 247; 21 Ins. L. J. 379; 73 Mo. 364; 83 Ky. 7; | 


84 Mich. 317; 84 Va. 75; 88 Va. 778; 60 N. H. 422; 
so Vt. 630; 39 Am. Rep. 517; 40 L. R. A. 358; 
Ostrander F. Ins., pp. 579, 706). At this point an 
inquiry into the demands of public policy would 
seem fit, yet I will content myself with saying — 
public policy requires that the integrity of contracts 
generally be upheld, and “ public policy is an un- 
ruly horse, and when once you get astride, you 
never know where it will carry you” (Griswold v. 
Ili. Cent. Ry. Co., 90 Iowa, 265). 


§ 5. Rules of contract; application and effect.— | 


Having suggested that the key to this question of 
divisibility lies in the full application of all rules of 
contract, it is fitting that some of the most import- 
ant of these rules, particularly pertinent here, be 
briefly stated at this point in the interest of full 
treatment. In this connection will naturally fol- 
low examples of use and the effect of their appli- 
cation on the rights of parties. 

For the purpose of this paper it may be said the 
office of construction is the “exposition of the 
sense of an entire document, appealing to the 
logical faculties’ (Wharton Cont. 641), and this is 
work for the court. Many rules of construction 
have been laid down to effectuate this end. Some 
of the rules of contract best noted here are as 
follows: (a) The intention of the parties is to gov- 
ern. (b) Where the contract is legal and there is 
no uncertainty in its expressions, no construction 
will be had. (c) Parties will be bound as they have 
bound themselves. (d) The contract will be con- 
strued as a whole. (e) Ambiguities in contracts 
where wholly formed by one party will be most 
strongly construed against that party. (f) Construc- 
tion will be reasonable. 

Properly or improperly, under the authority of 
some of the rules of contracts, the courts have held 
that: 

Separate valuations make so many contracts 
(Merrill v. Agricultural Insurance Co., 73 N. Y. 
453). 

Where the consideration is single, the contract 
is entire (Plath v. Minnesota F. M. Fire Insurance 
Ass’n, 23 Minn. 479). . 

Where the increased risk extends to all the prop- 
erty insured, the whole policy will be avoided 
(Western Assur. Co. v. Stoddard, 88 Ala. 606; Geiss 
v. Franklin Ins. Co., 123 Ind. 172). 

It would be more in keeping with the common 
sense view and plain expressions of the parties 
generally contained in the policies of insurance 
to consider the fact. of separate valuations as simply 
fixing the sums to be paid on the particular pieces 
of property in case there be not a total destruction 


| of the whole, and to that extent only constituting so 
| many contracts. Where there has been breach 
of a warranty these sums are not so set out for the 
purpose of protecting the insured against the effects 
|of his own wrong, provided for in the contract of 
| insurance, and cannot be taken to overcome plainly 
| expressed provisions of forfeiture. 
The intent of the parties is supposed to be the 
| basis for all rules of construction, but where that 
‘intent is plainly expressed, no rule supposed to 
give an index thereto, such.as the rule of separate 
| valuations, can sensibly be applied. There is no 
| need to look to extrinsic facts to find out the mean- 
|ing of words where they are not contradictory or 
|in some wise conflicting. It is only where the 
effect of words is sought to be evaded that search 
|for their meaning will first be made in extrinsic 
| facts. 

The intent of the parties lies in the reason for 
separate valuations, which is the likelihood of a 
partial destruction of the whole property insured, 
and consequent liability of the insurer for only that 
part destroyed; and that reason cannot be stretched 
to protect the insured against his own fraud or 
| other wrongdoing. 

In a case where the consideration is single the 
doctrine of separate valuations will run counter to 
the well-established rule of contracts that in such 
a case the contract shall be held entire. A lump 
sum is paid for an entire service — protection 
against fire in a lump sum divided among several 
objects, any one of which may be destroyed and 
the remainder perhaps receive no damage. On the 
other hand, the fact of separate valuations springs 
up. If we go into the common sense reason for 
separate valuations the rule based on it falls flat. 
With that rule done away with we must fall back 
upon the rule as to the singleness of consideration. 
This latter rule is thoroughly grounded in the law 
of contracts, and needs no explanation here. If the 
reason for separate valuations is to be ignored, then 
such fact, as showing the “intent” of the parties, 
should be given greater weight than singleness 
of consideration, for (as is true with insurance con- 
tracts) where the contract is wholly formed by the 
one party, it will be most strongly construed against 
that party. However, as above pointed out, it is 
only by ignoring the true intent of the parties that 
this combination can be used. 

The policy tested under the rules of contract, it 
occasionally happens the insured must suffer where 
it would seem strict justice does not require it. 
Instances have been cited above [foot of section 2, 
identified as (a), (b), (c), (d)], which need not be 
repeated here. To meet these exceptional cases, 
and others, some of the States have passed enact- 
merts denying to the insurance companies the right 
to claim a forfeiture under any of the conditions of 
avoidance contained in the policy unless on some 
material ground, as follows: 

§ 6. Materiality of grounds for forfeiture— The 
statutes of Missouri provide: 
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“§ 7973. That the warranty of any fact or con- 
dition hereafter made by any person in his or her 
application for insurance against loss by fire, tor- 
nado or cyclone, which application or any part 
thereof, shall thereafter be made a part of a policy 
of insurance by being attached thereto, or by being 
referred to therein, or by being incorporated in 
such policy, shall, if not material to the risk in- 
sured against, be deemed, held and construed as 
representations only, in any suit brought at law or 
in equity in any of the courts in this State, upon 
such policy to enforce payment thereof, on account 
of loss or damage to any property insured by such 
policy.” (Laws 1897, p. 130.) 

“$7974. That the warranty of any fact or con- 
dition hereafter incorporated in or made a part of 
any fire, tornado or cyclone policy of insurance, 
purporting to be made or assented to by the as- 
sured, which shall not materially affect the risk in- 
sured against shall be deemed, taken and construed 
as representations only in all suits at law or in 
equity brought upon such policy in any of the courts 
of this State.” (Laws 1897, p. 130.) 

“§ 7975. No insurance company, corporation or 
association of persons doing a fire, cyclone or tor- 
nado insurance business in this State shall have the 
right, power or authority, by contract or otherwise, 
to contract against or in any manner whatever 
evade the provisions of sections 7973 and 7974 of 
this article.” (Laws 1897, p. 130.) 

Massachusetts provides: 

“No oral or written misrepresentation or war- 
ranty made in the negotiation of a policy or con- 
tract of insurance by the assured, or in his behalf, 
shall be deemed material, or defeat, or avoid the 
policy, or prevent its attaching, unless such mis- 
representation or warranty is made with actual 
intent to deceive, or unless the matter misrepre- 
sented or made a warranty increased the risk of 
loss.” 

It being manifest this question of divisibility 
would be affected by statutory provisions of the 
kind above set forth, then some remarks as to their 
necessity and effect are pertinent here. 

Warranties are placed in the policy for the pro- 
tection of the insurer against increased risk and 
dishonest practices; and it will be found, upon in- 
vestigation, that wisdom dictates their incorpora- 
tion in the contract. As an illustration, take the 
encumbrance clause: By binding property with an 
encumbrance the wealth it represents to the owner 
is reduced by the sum of the burden placed upon it, 
and the interest of the owner in its preservation so 
lessened — and if the sum of the insurance is greater 
than the unencumbered margin, perhaps even de- 
stroyed. Then again the assignment clause — men 
are not equally honest, some gain the opprobium 
of being “ fire-bugs,” and against assignments to 
such men the insurance companies desire protec- 
tion — hence this provision in the policy. Reason 
will readily admit the justice and wisdom of these 
precautions, and will agree that virtue should will- 








ingly accept them. It is undoubtedly true that 
occasionally a hardship is worked upon the insured 
by his undertakings in the policy, yet is not this 
true in all lines of activity where parties contract, 
and in every kind of litigation? The law does not 
aim at absolute justice in every case, for this is 
impossible — but the greatest good to the greatest 
number, and certainty for all, and so is justice done, 

It is fair that individuals should contract in man- 
ner and form as would the insurance companies 
with their patrons—then why not aggregates of 
individuals? And this question is the more pointed 
because of the necessity that these large undertak- 
ings be by masses of persons. Our modern life 
absolutely demands that the business of insurance 
go on; then, this being true, we must condone with 
the fact that large combinations of wealth are neces- 
sary to that end, and grant the same justice to 
these combinations that we do to other persons. 

How would such statutes affect the question in 
hand? In the cases set down at the foot of section 
2, supra, the effect of such enactments would cer- 
tainly be felt. In cases (a), (b) and (c) the court 
might possibly hold the policy divisible on the 
ground that the cause for forfeiture was not material 
to each piece of property, as it did not extend to 
both. However, under such a ruling as in Bills v. 
Hibernia Ins. Co., infra, that where the policy pro- 
vides it shall be “entirely void” in a certain state 
of case, “it cannot be entirely void and at the same 
time partially valid,” it might be held that, the 
effect of the law being to preserve part of the policy 
as valid, the entire policy must be good — the stat- 
ute overriding the provision in the policy as to part 
and the latter then combining with the law to 
preserve the balance by the requirement that it 
shall be an entirety. In the fourth case put, no 
doubt the entire policy would be held good. 

Again, where the materiality is dependent upon 
mental state of the insured, who is to know the 
mind of that party? How can it be known this 
person’s mind is foul, this other’s pure? How can 
it be known that, in the particular instance, wrong 
was or was not intended? We only know men 
differ, that some are dishonest, and make provision 
accordingly. These enactments open up a broad 
field for speculation and arbitrary action by judge 
and jury. 

§ 7. Texas cases reviewed.— With all due re- 
spect to the authorities considered, the writer will 
exercise his privilege of opinion. 

Bills v. Hibernia Ins. Co. (87 Texas, 547). Deliv- 
ered February 25, 1895. In this case the insurer 
claimed avoidance of the entire contract by reason 
of breach of the following provision of the policy: 
“This entire policy shall be void if the subject of 
insurance be a building on ground not owned by 
the insured in fee simple.” Concerning which the 
court say: ‘‘ The language in this policy is so defi- 
nite upon the subject that there is no room for 
construction. * * * The terms being that the 


policy shall be entirely void upon a certain state of 
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case, it cannot become void in part in that event. 
A contract cannot be entirely void and at the same 
time partialy valid. Entirely void means void in 
foto, in all its parts, and as to all rights claimed 
under it. * * * The contract is entire.” 

Sullivan v. Hartford Ins. Co. (89 Texas, 666). 
Delivered June 8, 1896. Here the lower court held 
the policy divisible, the Supreme Court deciding 
that, in so doing, there was no conflict with Bills 
y. Hibernia Ins. Co., and that, therefore, it had not 
jurisdiction of the cause. The policy in suit cov- 
ered real and personal property. A fire occurred 
destroying the property. In proofs of loss fur- 
nished by the insured misrepresentations were made 
of the value of the personal property destroyed. The 
policy made the following provision for such state 
of case: “ The entire policy shall be void if the 
insured has concealed or misrepresented in writing, 
or otherwise, any material fact or circumstance 
concerning this insurance, or the subject thereof; 
or if the interest of the insured in the property be 
not fully stated herein; or in case of any fraud or 
false swearing by the insured touching any matter 
relating to this insurance or the subject thereof, 
whether before or after a loss.” The court held, by 
reason of article 3089 of the Revised Statutes, which 
provides, “ A fire insurance policy, in case of a total 
loss by fire of real property, shall be held and con- 
sidered to be a liquidated demand,” that misrepre- 
sentations as to the personal property destroyed, 
made subsequent to the fire, could not affect in- 
surance upon the real property. 

On the above two cases it must be remarked: 


Both policies made practically the same provision | 


with reference to entirety, each providing that, 
upon a certain state of case, the entire policy should 
be void. Construing this ianguage in the first case 
the court held “ there is no room for construction,” 
and the policy “could not become void in part in 
that event. A contract cannot be entirely void 
and at the same time partially valid,” etc. In the 
second case the same language is ignored, the 
court, in its generosity, merely remarking: “ The 
most liberal construction for the insurer that could 
be placed upon such a policy would be to hold it 
divisible, and that the terms of forfeiture embraced 
in the policy should apply to the personal property 
when the false affidavit or false statement has been 
made as to it at a time subsequent to the fire.” 
And so it treats the question of entirety raised by 
the above language in the policy. 

Granting that in the Bills case the language with 
reference to entirety was given proper weight, the 
same language in the Sullivan case should have 
had like effect. Had such force been given it 
there the result would have been to make the entire 
insurance good, for certainly no false statements 
with reference to the personalty could affect the 
insurance on the realty, and that insurance being 
good and the policy incapable of being “ partially 
valid,” as here it would be, it must be wholly good. 
As put in the Sullivan case: “ If the policy be entire 


| 





and the condition (as to forfeiture) be void in part, 
it would be void in toto.” 

From the foregoing I conclude Sullivan v. Hart- 
ford Ins. Co., incorrectly assumes no conflict with 
the Bills case, in the statement that the policy in 
the latter case was held entire “by the application 
of the rule that the condition of forfeiture must be 
construed against the insurer, and so as to prevent 
a forfeiture if the language used would admit of 
such a construction,” for in that case the language 
was “so definite upon the subject that there was no 
room for construction,” while in the Sullivan case, 
viewing the same language, the court remark: “ The 


| most liberal construction for the insurer that could 


be placed upon such a policy would be to hold it 
divisible,” etc. And so it held. 

A careful examination and comparison of these 
two cases will be found profitable: 

Home Ins. Co. v. Smith (29 S. W. 264 [T. C. 
A.]). Opinion delivered January 30, 1895. The 
policy in suit covered both real and personal prop- 
erty, and provided that “the entire policy should 
be void if the subject of insurance should be build- 
ings upon grounds not owned by the insured in fee 
simple.” I quote from the opinion: “* * * Un- 
der our view of the evidence, we conclude that the 
facts show that the appellees at the time of the 
contract of insurance and the destruction of the 
property by the fire in question, had no title to the 
buildings and the land upon which they were situ- 
ated. Under the provisions of the policy in ques- 
tion, this want of title renders the entire policy 
void.” 

In determining the divisibility of the contract the 
court here looked to the intention of the parties 
as plainly evidenced by the language of the policy. 
Similar language was given the same force in Bills 
v. Hibernia Ins. Co., supra. In the latter case, it is 
of passing interest to note, however, a different 
result was reached. The court say: “ The subject 
of insurance as used in the condition of forfeiture, 
means a definite single object, that is, a house, one 
house, and not a house and other property. If we 
consider all of the insured property (consisting of 
a house and many pieces of machinery) as consti- 
tuting the subject, then the subject was not a house, 
and the facts do not fall within the terms of the 
contract. If we consider each piece of property as 
a separate subject of insurance, then the house was 
not the subject, but one of the subjects, and in 
either case the facts proved do not establish the 
contingency upon the happening of which the policy 
is to be entirely void.” Plaintiff had yielded his 
claim as to real property, and therefore, under the 
decision, recovery was only had for personalty. It 
would seem, however, recovery might have been 
had for the entire “subject of insurance” had it 
been pressed, the policy being an entirety and the 
subject-matter thereof not a building. 

It is stated in Sullivan v. Hartford Ins. Co., supra, 
that this case is overruled by Bills v. Hibernia Ins. 
Co., as the two conflict. There is no conflict in the 
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cases in the effect given the language —“ this en- 
tire policy;” it is only as to what constituted the 
“subject of insurance” they differ, and hence, as 
to entirety, they stand together. 

Alamo Fire Ins. Co. v. Schmitt (30 S. W. 835 
{[T. C. A.J). Opinion delivered May 1, 1895. I 
copy from the opinion: “ We do not think the court 
erred * * * in failing to instruct the jury that 
a failure on the part of Schmitt to inform the agent 
of defendant at the time of procuring the policy, 
of the encumbrance upon the insured property, 
would render the policy void as to all of the prop- 
erty. There was no encumbrance on the personal 
property insured, though there was upon the lot 
upon which the insured house stood—a vendor’s 
lien, evidenced by promissory notes. * * * The 
clause in the policy rendering it void if encum- 
brances existed which were not communicated to 
the defendant, could not be made to apply to any 
property other than such as was encumbered. The 
uncontradicted evidence showed that defendant’s 
agent from whom the policy was obtained, and 
who represented defendant in the insurance of the 
property, was told by Schmitt, at the time of the 
transaction, of the encumbrance upon the lot.” 

From the foregoing it seems plain the facts of 
the case called for no opinion as to divsibility of 
the contract, as the insurer had notice of the en- 
cumbrance, and the effect of the provision in the 
policy was waived thereby. 


German Ins. Co. v. Luckett (34 S. W. 173 [T. 
C. A.J). Opinion delivered January 18, 1806. The 
policy in this case covered household and kitchen 
furniture. “Among the articles in the house at 
the date of the policy, and of the fire, was a piano, 
which at both the dates was under a chattel mort- 
gage. Of the existence of the mortgage the agent 
who issued the policy was informed (by the in- 
sured) when the policy was executed.” The policy 
made provision: “If the property above described 
is encumbered in any manner, it must be so repre- 
sented to this company, and expressed in this policy 
in writing. Otherwise this insurance contract shall 
be void and of no effect.” Insurer claimed avoid- 
ance of the entire policy by reason of the mortgage 
upon the piano. The following is from the opinion: 
“ Does-it follow that the existence of the mortgage 
upon this one article would vitiate the policy as to 
the remaining property unencumbered in any way, 
though the insurer was not informed of the mort- 
gage? We think not. A clause of this character 
should be strictly construed; and if an encumbrance 
should exist upon one of a number of articles, this 
fact should not avoid the policy as to the unencum- 
bered property.” (Citing Bills case.) 

This is obiter dictum. Firstly no question of di- 
visibility was raised, only waiver; secondly, being 
considered, it was not where the insurer was ignor- 
ant, but had knowledge — and this brings us back 
to waiver. 

The case of Bills v. Hibernia Co., cited as au- 











thority, is absolutely no support to the proposition 
laid down. 

Sullivan v. Hartford Ins. Co. (34 S. W. 999 
{[T. C. A.J). Opinion delivered February 15, 1896, 
The facts of this case are stated in Sullivan y, 
Hartford Ins. Co., supra. ; 

As showing the tendency of our courts, the fol- 
lowing dictuni is quuted: “* * * It is contended 
(by plaintiff) that, the policy of insurance being 
partly upon real estate and partly upon personalty, 
it was divisible, and that it might be void as to one 
and good as to the other. We think this position 
is well taken, under the authority of Bills v. Hi- 
bernia Ins. Co.” 

There was no general question as to the divisi- 
bility of the contract of insurance where it covered 
in one policy both real and personal property. It 
was a question as to the effect of article 3069 of 
our revised statutes, providing that upon a total 
loss of real property the loss became liquidated, 
as pointed out by our Supreme Court upon appeal 
of this case (supra); and the effect of the language 
“this entire policy,” as pointed out in the Bills 
case. 

The language in the policy in the Bills case as 
to entirety was practically identical with that in the 
policy sued upon in this case, and in that case it 
was held to make the contract entire. The Bills 
case is therefore no support to the proposition laid 
down above. 

Roberts v. Sun Mutual Ins. Co. (35 S. W. 957 
[T. C. A.]). Opinion delivered March 11, 1896. 
The policy in suit covered real estate and personal 
property. Incorporated in the policy was the iron 
safe clause. Insurer claimed breach of this war- 
ranty and forfeiture thereby of the whole policy. 
The court held that the facts claimed by insurer to 
constitute a breach thereof did not have that effect. 
Hence, it is to be noted, there being no breach of 
the policy, no question of divisibility arose. Fur- 
ther, the court say: “ There is nothing in the lan- 
guage of the iron safe clause that would indicate 
that it was the intention of the parties to include in 
the forfeiture anything but the personal property.” 

I conclude: As the facts did not constitute a 
breach of the iron safe clause, and, even if so, that 
clause did not include in the forfeiture anything 
but the personal property, that the following lan- 
guage of the court is dicta: “ * * * We prefer 
to follow that line of decisions that hold such con- 
tracts severable, and that forfeitures as to goods 
would not necessarily work a forfeiture as to the 
house.” 

Georgia Home Ins. Co. v. McKinley (37 S. W. 
606 [T. C. A.]). Opinion delivered May 9, 18096. 


Attached to the policy sued on in this case was a 
slip providing that the assured should keep a set 
of books, and keep same in a fire-proof safe at 
night, else the policy should be deemed null and 
void. The only reference in the policy to any slips 
attached was —“ as per printed form hereto attached 
and forming part hereof.” The court say: “The iron 
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safe clause is not a warranty. The language of the 
policy is ‘as per printed form hereto attached.’ Fol- 
lowing this are three printed forms, the first being 
the description of the property insured and its in- 
surance. The third printed form is the iron safe 
cause. Under the rules of construction, well es- 
tablished in this State, it is but a representation, 
and not a warranty.” Then the court state that 
plaintiff is entitled to recover on the entire policy. 
Yet, say further: “ The vita! questions involved are: 
1. Was the iron safe clause such a part of the con- 
tract of insurance as justified its being treated as a 
warranty? 2. Was the policy divisible so as to 
permit a recovery of the insurance therein provided 
for other than that upon the stock of merchandise? 
If the first question above stated be decided in the 
negative, then it becomes unnecessary to pass upon 
the second issue, as no division of the policy would 
then be required. We may, however, say upon the 
second issue that, in the event the insurance upon 
the stock of goods should be held void by reason 
of the failure of the plaintiff to comply with the 
stipulations, that could, in the nature of things, 
relate only to the stock of goods, and not to the 
other subjects of insurance, the contract should be 
treated as divisible and a recovery be allowed for 
the house, fixtures,” etc. (Citing Bills case, etc.) 
The court then takes up the question of warranty 
again. 

The court decide “the first question” in the 
Negative, then say: “If the first question above 
stated be decided in the negative, then it becomes 
unnecessary to pass upon the second issue (divisi- 
bility), etc.” It is, therefore, very evident that the 
foregoing language as ta divisibility is dictum. 

The court wrongly cites the Bills case to support 
its proposition. 

Springfield Ins. Co. v. Green (36 S. W. 143 
[T. C. A.]). Opinion delivered June 10, 1896. The 
policy in this case provided: “‘ If the interest of the 
insured in the property be other than the entire, 
unconditional and sole ownership of the property, 
the policy shall be void.” The policy covered real 
and personal property. “ The insured owned the 
building, but only owned a part of the personal 
Property covered by the policy.” As in the Bills 
case, the question of fraud in the application for 
the insurance is not brought before the court. 

The court lay down the law for the case: “ The| 
Policy as to the real and personal property is di- | 
visibie, and it may fail as to one and be sustained | 
as to the other, but that relating to the personal 
Property as a subject of insurance is entire so far | 
as that subject is concerned, and the same may be} 
said as to the real estate.” 


The intent of the parties is ignored and arbitrary 
dicta laid down as decisive of the controversy. This | 


intent, as expressed in the words “If the interest, 
ete., 
question before the court. 


where it includes both real and personal property 
was not before the court for answer. 

Home Ins. Co. v. Brady (41 S. W. 515 [T. C. A.]). 
Opinion delivered May 26, 1897. The following is 
all the language the court use with reference to 
divisibility — from it the facts of the case may be 
plainly inferred: “The only property insured of 
which it is contended appellant was not the sole and 
unconditional owner was a sewing machine, a mat- 
tress, a bedstead and a bedspring owned by his 
wife prior to their marriage. It is well established 
that stipulations as to ownership are warranties only 
as to property specified in such stipulations, and, 
upon a policy embracing real and personal prop- 
erty, such stipulations are divisible.” (Citing Bills 
case.) The court then hold: “In our opinion the 
interest of the assured in these-items of property 
was such as, within the meaning of the contract, 
to constitute him its sole and unconditional owner.” 
Such holding rendered unnecessary any opinion as 
to divisibility; therefore the above on that question 
is dicta. 

The Bills case does not uphold the law laid 
down. 

Sun Ins. Co. v. Tufts (so S. W. 180 [T. C. A.]). 
Opinion delivered December 3, 1898. The policy 
in suit covered real and personal property. Incor- 
porated in the policy was the iron safe clause. 
This clause was breached. Insurer claimed that 
“the policy being issued for a gross premium, was 
entire, and, under the terms of the policy, the viola- 
tion of this clause rendered the entire policy void.” 





* * * the policy shall be void,” was the [T. C. AJ). 
The general question of | The policy in suit provided: 


The policy provided: “ And unless such books and 
inventories are produced and delivered to this com- 
| pany for examination, this policy shall be null and 
void, and no suit or action shall be maintained 
| hereon.” The court say: “ The clause under con- 
sideration related only to the stock of merchandise. 
The books and inventories to be kept should serve 
| only one purpose, that of affording means by which 
the amount of loss on stock could be ascertained, 
and had no relation whatever to the other property. 
There was a specific amount of insurance placed 
upon the stock * * * and also a specific amount 
on each of the other items. This, we think, made 
the policy divisible, and the breach of this clause 
did not render the policy void in toto, but pre- 
vented a recovery for loss on stock.” 

The plain language of the policy is here ignored, 
| ond therefore the true question not being touched 
| upon, that of the intent of the parties, the arbitrary 
utterances of the court as to divisibility become 
dicta. That the cause for the iron safe provision 
|does not attach to real property is true, as the 
court states, and that its enforcement sometimes 
'works a hardship upon the insured is true, too— 
| but these facts the court has no business with; it 
can only administer the law as it finds it. 
| Hartford Ins. Co. v. Walker (60 S. W. 825 
Opinion delivered January 19, 1901. 
“This entire policy, 





the divisibility of the contract of fire insurance: ‘unless otherwise provided by agreement indorsed 





314 


THE ALBANY 


LAW JOURNAL. 








hereon or added hereto, shall become void * * * 
if the subject of insurance be personal property, 
and be or become encumbered.” The court, fol- 
lowing the Bills case, construe the language, “ This 
entire policy,” etc., to make the policy incapable 
of becoming partially void. 

Delaware Ins. Co. v. Harris (64 S. W. 872 
{[T. C. A.]). Opinion delivered June 8, 1901. In 
this case the policy provided: “ This entire policy 
* * * shall be void * * * if the subject-mat- 
ter of insurance be personal property, and be or 
become encumbered by a chattel mortgage.” The 
policy covered real and personal property. Some 
of the personal property was encumbered. Insurer 
claimed forfeiture of the entire policy. Construing 
the above provision of the policy, the court say: 
“If it be conceded that the mortgage existed on 
the press at the time the policy was issued, under 
the contract, the failure to disclose the existence 
did not render the policy void. The principle there 
involved falls within the case of Bills v. Hibernia 
Ins. Co., which holds contrary to the contention of 
appellant.” 

This opinion is based on a misunderstanding of 
the holding in the Bills case, and is weakened 
thereby. That case held the contract entire, but 
held that the facts of the case did not come within 
the provision as to forfeiture. The same might 
well be held here, and therefore the language as 
to divisibility becomes dicta. 

§ 8. General conclusions.— I conclude that: 

1. The subject is of great importance. 

2. It is rendered perplexing by the efforts of the 
courts to avoid forfeitures. 

3. To obviate this difficulty the intent of the 
parties must be looked to as in other contracts. 

4. There are four lines of cases, holding: 

a. Where the contract is plain and certain, 
it must be enforced. 

b. Where the extra hazard attaches to all the 
property covered, the contract is entire. 

c. Where the consideration is single, the 
contract is entire. 

d. Separate valuations make the contract 
divisible. However, the cases in favor of en- 
tirety predominate; and even in states where 
it is said separate valuations make the contract 
divisible, the courts have held that the effect 
of plain language in the policy cannot be 
evaded. This is true in New York and Texas. 

5. Materiality statutes would greatly affect the 
subject, and much to the prejudice of the insurance 
companies. 

6. Our Texas law upon the subject is very un- 
certain and shaky. The cases are conflicting, and 
many wrongly cite the Bills case as authority for 
the law they lay down. Any number of cases may 
be found which hold that the terms of the policy 
will control, yet, on the other hand, as many cases 
may be found where the language of the policy has 
not controlled, but was entirely ignored. Many of 





————=— 


these later cases, it is to be noted, however, are 
dicta — a mere showing by the court what it would 
do were opinion called for. Nevertheless the hint 
they convey is not to be passed over; and it may 
be confidently asserted that, whenever possible, nay, 
even when not possible, our courts will, to avoid 
a forfeiture, hold the contract of insurance divisible 
The tendency of our courts is to hold the contract 
of fire insurance divisible. 

§ 9. Authorities Generally— Without looking 
into each one, it is believed the following references 
bear upon one or the other side of the question as 
put down: 





Generally— Wood on Ins., 2d ed., sec. 165, p, 
382; Ostrander, F. Ins., pp. 38, 126, secs. 23, 74, 176; 
Beach on Ins., sec. 383; Joyce on Ins., sec. 1931; 
Parsons, Cont., p. 519; May on Ins., p. 287; Index 
Volumes 1 to 50, L. R. A., “ Severability,” and 
particularly Note, 19 L. R. A. att. 

Affirmative.— 11 Fed. 478; 52 Ill. 53; 54 Ill. 164 
33 N. E. (Ind.) 444; 48 Kans. 488; 4 Met. (Ky, 
19; 17 Mo. 247; 19 Mo. 628; 42 Mo. 126; 6 Cush, 
|(Mass.) 342; 73 N. Y. 453, leading case; 102 N. Y. 
| 260; 130 N. Y. 206; 10 Hun (N. Y.), 428; 16 Hun, 
491; 21 Hun, 83; 32 Hun, 365; 7 Hill (N. Y.), 122; 
3 Dill. (N. Y.) 480-6; 32 Neb. 750; 26 Oh. St. 664; 
88 Va. 1024; 10 W. Va. 507. 

Negative.— 52 Ark. 257, good case; 88 Ala. 606, 
leadings case; 57 Conn. 335; 29 Conn. 68; 111 Ind 
90; 12 N. E. (Ind.) 137; 69 Ia. 202; Md. 165; 
40 Md. 620; 45 Me. 472; 47 Me. 503; 51 Me. 91-110; 
82 Me. 266, strong case; 22 Pick. (Mass.) 457; 10 
Cush. (Mass.) 446-587; 3 Gray (Mass.) 583-504; 8 
Gray, 33; 40 Mich. 241; 44 Mich. 55; 23 Minn. 479; 
121 Mo. 87; 2 S. E. (N. C.) 258; 38 N. H. 338; 6 
N. H. 422; 31 Atl. (N. J.) 213; 6 N. Y. 453; 59 
N. Y. 387; 103 N. Y. 341; 104 N. Y. 147; 118 N. Y. 
525; 26 Pa. St. 196; 56 Pa. St. 210; 59 Pa. St. 420; 
6 Atl. (Pa.) 740; 28 Gratt. (Va.) 508; 54 Vt. ai. 


H. R. Bonpies. 


Dallas, Texas, Sept., 1903. 
_—__-_f 
THE LAW AND THE MOB SPIRIT. 


Appress DeELIveRED BY Hon. JoHN Woopwar, 
Justice SuPREME CouRT OF THE STATE oF NEW 
YorK, AT THE CHAUTAUQUA ASSEMBLY. 


As “self-preservation is the first law of nature,” 
so it may be said it is the first principle in constitu- 
tional government. All of the great constitutional 
guarantees of trial by jury, of due process of law, 
of equal protection of the laws, of freedom of speech 
and of the press, relate to the protection of the 
individual, and our system of jurisprudence radiates 
from this great central idea of the personal security 
of the component elements of the body politic. “The 
end of the institution, maintenance and administra- 
tion of government,” says the great preamble to the 
Constitution of Massachusetts, “is to secure the 
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existence of the body politic, to protect it, and to 
furnish the individuals who compose it with the 
power of enjoying in safety and tranquility their 
gatural rights and the blessings of life; and when-| 
wer these great objects are not obtained, the people | 
fave a right to alter the government, and to take, 
measures necessary for their safety, prosperity and | 
happiness. The body politic is formed by a volun- 
tary association of individuals; it is a social compact, | 
by which the whole people covenants with each | 
citizen, and each citizen with the whole people, that | 
all shall be governed by certain laws for the common 
god. It is the duty of the people, therefore, in| 
framing a constitution of government, to provide | 
for an equitable mode of making laws, as well as | 
for an impartial interpretation and faithful execu- 
tion of them; that every man may, at all times, find 
his security in them.” But the duty of the people 
does not end here. It extends to the creation and 
the maintenance of a public sentiment which will | 
give efficiency to the laws and the machinery of | 
administration thus brought into being, for experi- | 
ence in all times, in a democratic form of govern- | 
ment, has demonstrated that without the sustaining | 
grace of popular approval, statutes are but formulas, | 
calculated to vex and annoy rather than serve any | 
public end. 

Each of us, upon entering the body politic, takes | 
upon himself the obligations of this covenant to} 
protect every man in the right to “life, liberty and | 
the pursuit of happiness.” We say to our neighbor | 
and to our neighbor’s neighbor throughout the juris- 
diction that in consideration of his aid and assist- 
ance in protecting our rights against aggressions, 
we will undertake to protect his rights under laws 
which shall be equal in their scope and impartial | 
in their administration, and we violate this cove- 
nant, both in letter and in spirit, whenever we per- | 
mit any individual, no matter how humble or how 
guilty of offenses against society, to be deprived of 
his rights without that “due process of law” which 
is the heritage of every man born in this republic. 
The moment we admit the right of a mob to 
administer punishment or to adjust controversies 
under any circumstances, we concede the failure of 
government by law; we acknowledge our lack 
of capacity for self-government, and we have started 
upon the highway which has led other nations down 
to melancholy tragedies and to military usurpations. 
When this great mutual covenant is broken; when 
the parties to this high contract stand indifferent, 
or participate red-handed in the crime of taking the 
life, the liberty or the property of a fellow- 
covenanter, without reference to the law of the 
land, there is an end of the security for which we 
enter into a state of society, and the time is not 
distant when the people, distressed and harrassed by 
the lawlessness of the many, will welcome a govern- 
ment which, while giving less of liberty, will give 
More of protection. Licentiousness is the bane of 
tepublics; it is difficult, aye, impossible, without a 








high standard of citizenship, where public officers 


are chosen by the suffrages of the people, to secure 
that efficiency in the administration of the law in 
times of excitement, when it is most needed, which 
is essential to the discharge of the duties which 
belong to government. It was the contemplation 
of this danger to the republic which prompted Wash- 
ington in his farewell address, in language pathetic 
in its earnestness, to declare that in “offering to 
you, my countrymen, these counsels of an old and 
affectionate friend, I dare not hope that they will 
make the strong and lasting impression I could 
wish; that they will control the usual current of 
the passions, or prevent our nation from running 
the course which has hitherto marked the destiny of 
nations; but if I may even flatter myself that they 
may be productive of some partial benefit, some 
occasional good; that they may now and then recur 
to moderate the fury of party spirit, to warn against 
the mischiefs of foreign intrigues, to guard against 
the impostures of pretended patrictism; this hope 
will be a full recompense for the solicitude for your 
welfare by which they have been dictated.” 

There are crimes so revolting that there can be 
no human sympathy with the perpetrators, and it 
takes a high degree of civic virtue to resist and 
condemn the assertion of the mob spirit, or the 


| spirit of savagery, which is altogether too thinly 


glossed over by the ages of civilized society through 
which the Anglo-Saxon race has passed in its pil- 
grimage up to the present heights. But right here 
must come the test of popular government. We 
must be able to protect every man in his right to 
a trial by iury; we must be able to perform the 
covenants which bind society together, or our gov- 
ernment is a failure. When we cannot insure to 
the meanest wretch who walks the earth the pro- 
tection of the law, we cannot be secure in our own 
rights, for, in the language of Lord Chatham, in his 
speech on the address to the throne, “ where law 
ends, tyranny begins.” “For my own part,” says 
this brave defender of individual rights, in consid- 
ering the case of John Wilkes, “1 consider him 
merely and indifferently as an English subject, pos- 
sessed of certain rights which the laws have given 
him, and which the laws alone can take from him. 
I am neither moved by his private vices, nor by his 
public merits. In his person, though he were the 
worst of men, I contend for the safety and security 
of the best; and, God forbid, my lords, that there 
should be a power in this country of measuring the 
civil rights of the subject by his moral character, 
or by any other rule but the fixed laws of the land.” 
That is the true doctrine of civic righteousness ; that 
is the only guarantee of your safety and of mine. 
Once admit any other standard of action; once 
concede that any member of the State may be pun- 
ished for crimes not recognized and provided for 
in the law, and in the manner having the sanction 
of usage, and the door is wide open to all the abuses 
which have blackened and marred the history of 
the race in all the ages of the past. Revenge, which 
is the dynamic force controlling the mob in the case 
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of those nameless crimes, which have not grown 
less with the growth of lawlessness, is not the true 
purpose of punishments; it is an attribute of. bar- 
barism. The native Australians, we are told by 
George Gray, held that “the holiest duty a native 
is called on to perform is that of avenging the death 
of his nearest relation, for it is his peculiar duty to 
do so; until he has fulfilled this task, he is constantly 
taunted by the old women; his wives, if he be mar- 
ried, would soon quit him; if he is unmarried, not 
a single young woman would speak to him; his 
mother would constantly cry, and lament that she 
had given birth to so degenerate a son.” Of our 
native Sioux Burton tells us that “the obstinate 
revengefulness of their vendetta is proverbial; they 
hate with the ‘hate of hell;’ and like the Highland- 
ers of old, if the author of an injury escape them, 
they vent their rage upon the innocent, because he 
is of the same clan or color.” And Macrae’s ac- 
count of the Kukis tells us that “like all savage 
people, the Kukis are of a most vindictive dispo- 
sition ; blood must always be shed for blood. * * * 
If a man should happen to be killed by an accidental 
fall from a tree, all his relations assemble and reduce 
it to chips.” Revenge is unreasoning and purpose- 
less from a public viewpoint; an individual or a 
group of individuals, actuated by this motive, loses 
sight of the true justification for punishment, which, 
to quote the language of Grotius, “ must either have 


+ SP ad ped 
the good of the criminal in view, or the advantage | 


of him whose interest it was that the crime should 
not have been committed, or the good of all indif- 
ferently.” 
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When the step is taken; when the career has beep 
entered upon, the progress is rapid and certain; anj 
this is especially true of the mob spirit. Men who 
in their normal .condition, would shudder at th 
thought of killing a chicken, once within the stom 
center of a moh, become the most reckless ang 
bloodthirsty of the race, and in the presence of such 
a tribunal, what citizen would be safe? Once th 
citizens of a community take it upon themselves tp 
avenge a wrong, outside of the sanctions of the lay, 
a lesser provocation is likely to again enlist them in 
the same line of action, and irresponsible power thy 
becomes the accuser, the judge and executioner, 

By way of illustration let me call your attention 
to a tragedy enacted within this county some years 
ago, when I| was filling the office of prosecuting 
attorney. Two inoffensive women, living upon a 
farm remote from the main thoroughfare, were 
found murdered; their skulls were crushed in by 
some blunt instrument, evidently a round-faced ham- 
mer or hatchet. No one who was willing to disclose 
the fact saw this crime committed, and to this day the 
perpetrator has not been apprehended. Suppos 
the mob spirit to have been prevalent in Chautauqua 
county, and that one of the scientists who visit this 
institution had wandered away to the scene of this 
crime, equipped with a hammer for the purpose of 
making geological observations, and that he had 
called in at this farm house for a drink of water, 
or for the purpose of inquiring his way. Suppose 
he had been tracked to the house, and had been seen 


to go away, and that subsequently these women had 
In other words we punish not for re-| been found murdered, and he had been traced to 


venge, but for the preservation and the welfare of! the adjacent village, where he was found witha 


society. “ For this reason,” says Burlamaqui, “ noth- 
ing is more agreeable to the end of punishment than 
to inflict it with such a solemnity as is most proper 
to make an impression on the popular mind,” a 
thing impossible in the melo-dramatic and uncon- 
trolled fury of a mob in the execution of its single 
purpose of revenge. The mob, whatever the char- 
acter of its component members, having, in quest of 
revenge, reverted to primitive conditions; having 
subordinated to this purpose every other faculty, 
becomes a menace to every man in the community 
who may be pointed out by circumstance or the 
finger of suspicion. When the mob spirit is abroad 
in the land and there is a crime to be revenged, a 
victim must be found, and “ trifles light as air” are 
to the seekers after blood, “confirmations strong as 
proofs of holy writ,” just as in the days of witch- 
craft innocent men and women were burned at the 
stake upon testimony which would not serve to 
cast a reasonable suspicion in the mind of any man 
living to-day. Everyone who has given the slightest 
attention to moral philosophy knows that it is the 
first step in wrongdoing that is the hard one to take; 
that — 


“ Between the acting of a dreadful thing, 
And the first motion, all the interim is 
Like a phantasma, or a hideous dream.” 





hammer adapted to the murder. With this evidence, 
is there any doubt that a mob, bent upon finding a 
victim for its vengeance, would be able to convict 
him? Every man in this audience who has had 
any means of observation knows that in the pres 
ence of a mob, inured to violence, this harmless 
scientist, working with the single purpose of bene 
fiting mankind, would be hanged to the nearest tree, 
unless a more cruel plan should happen to suggest 
itself. If he were given his constitutional rights 
and was duly charged with the crime, his good 
character and the entirely reasonable explanation of 
his presence and his equipment would serve to 
acquit him before any jury in the land, but in the 
presence of a mob, familiar with violence and like 
“Czsar’s spirit, ranging for revenge,” it would b 
brushed aside, and an innocent man would suffer 
the ignominy and the terrors of death at the hands 
of his fellowmen. That lynching is not confined to 
those crimes which shock our sensibilities to the 
extent, at times, of paralyzing our moral and civic 
consciences, and that the tendency to lawlessness 
is progressive, is strongly attested in a recent dis 
senting opinion of the chief justice of North Caro 
lina, who says: “There is nothing that is more 


subversive of good government than lynching, ye 
more men have been executed in this mode in North 
Carolina in the last fourteen years than by lawful 
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process, and some years twice as many, as appears 
by the reports of the attorney-general. The last 
message. of the governor of the State reports eight 
executed by lynch law in the last two years, of 
whom three only were lynched for rape, and in the 
same period only five were executed by the sheriff 
for all offenses.” During this same period of four- 
teen years, marked by this lawlessness, the same 
authority tells us that the number of murders has 
increased two-fold, manslaughter four-fold and other 
crimes about seventy per cent, indicating clearly, it 
would seem, that the true purpose of punishment, | 
the safety and welfare of society, is not promoted | 
by this resort to mob violence. 





While the learned | 
chief justice attributes this increase in mob exect- | 
tions to delay and uncertainty in the administration | 
of the laws, due as he says to the modifications of | 
the common law made by the legislative authority 
of the State, it must be obvious to the thinking man 
or woman that the resort to violent and dramatic 
methods of avenging crime has operated to encour- 
age, rather than discourage, individual crimes, and 
has thus defeated the only possible justification which 
might be urged. If summary and cruel punish- 
ments for crimes operated to decrease their number ; 
if the safety and welfare of society was conserved 
by these relapses into barbarism, we might even 
say that the sacrifice of an innocent individual now 
and then might be tolerated because of the general | 
good, but when we are confronted with the fact | 
that individual crimes increase contemporaneously | 
with the increased lawlessness of the body politic, | 
we are forced to conclude that lynching can have | 
no possible place in the true policy of a civilized | 
State, and that there is no safety outside of the law, | 
either for the individual, or for the collective society. | 

The truth is, and we are making progress when | 
we recognize the truth, that we are all too careless | 
of our civic duties; we are too prone to neglect | 
them. We should realize, in the language of Lord | 
Bacon, that “the duties of life are more than life:” | 
that it is more important that we discharge the | 
duties of citizenship than that any one of us should | 
live out a given span of life, and there is no higher | 
duty in a republic than a resolute and consistent | 
insistence upon the observance of the law. We pat-| 
ronize, support and encourage a flippant press; | 
nothing is more common, even among newspapers | 
which class themselves as conservative, and who 
berate the sensationalism of the “yellow journals,” 
than to find paragraphs apologizing for or approving 
of lynchings. We find these same papers figuring 
out in days, weeks or months the time that has 
elapsed in the trial of this or that criminal, and the 
work is approved or disapproved upon the mathe- 
matical basis of the time employed, with references | 
to the fact that the murderer was poor or rich, and 
with the innuendo that this determines the speed 
or delay in the administration of the law. As a 
Matter of fact there is no connection between the 
delays and the question of the wealth of the client 
mM scarcely a single case. Every man who is put’ 





on trial for a capital offense is put in command of 
the resources of the State, if he does not have them 
himself, and he can urge every defense that is open 
to any man, and usually with the aid of the strongest 
counsel in the locality of the crime. The law’s 
delay, so much prated about, depends very largely 
upon the particular time that the crime was com- 
mitted, and to the necessities in the practical admin- 
istration of the laws in a jurisdiction which presumes 
innocence until guilt is proven. It is impracticable, 
in most communities, to assemble a grand jury 
oftener than three or four times a year. If the 
crime is committed immediately after the sitting of 
one grand jury the criminal, if apprehended, usually 
has from three to four months before another assem- 
bles, and before he can be indicted. Until this time 
he cannot be lawfully tried. Then for the first time 
he is formally charged with the crime, and he is 
then entitled to a reasonable opportunity to procure 
counsel. If he is unable to do so, the court assigns 
counsel. In such a case the counsel may be entirely 
unprepared to deal with the defense, and a decent 
regard for the rights of his client compels the grant- 
ing of sufficient time to enable counsel to look into 
the case and determine upon a line of defense. In 
the meantime the court adjourns, and the case of 
necessity goes over until the court reconvenes, which 
may be three or four months hence, and I appre- 
hend that even an innocent man, where the circum- 
stances were strongly against him, would not care 
to go to trial for his life on a less allowance of 
time after his indictment. It will thus be seen that 
there is room for a delay of from six to eight 
months without resort to any ‘kind of technicalities, 
and then when it comes to the trial there are all of 
the questions of law to be considered, and these 
take time. How foolish, then, to undertake to de- 
termine the efficiency of the law by a reference to 
the time which elapses between the commission of 
the crime and the final action of the jury, and how 
dangerous it is to society for the newspapers to 
continually inculcate in the popular mind an im- 
pression that justice is a matter of favoritism, or 
that it is determined by the poverty or the wealth of 
the criminal. It is perfectly true that there are many 
violations of the law by rich men which go unpun- 
ished; it is equally true that there are thousands of 
crimes committed by poor men wltich never pay the 
penalty denounced by the law. Some of these are 
due to the fact that grand juries, for reasons of 
public policy, or for motives entirely personal to 
themselves, will not indict for certain offenses; some 
of these are due to the fact that the offenses are of 
such a character that they relate only to the indi- 
viduals involved, and for reasons of their own they 
are not called to the attention of the officers charged 
with the duty of punishing offenses. Where the 
cases get into court; where the individual citizens, 
who make up the grand and petit juries, have done 
their duty, there are few cases in which justice is 
not approximated under the laws. All questions of 
fact, in criminal prosecutions, are determined by a 
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jury of the vicinage. Failures of justice, upon the, result of such an experiment would in all prob. 
trial of questions of fact, are due, not to the law, | bility be a return to the present so-called techniql 
but to the inherent defects in human nature, and| methods, which are, after all, but the rules whic 
it can hardly be doubted that these are less mis-| experience has found necessary in preserving to 
chievous when manifested in regular channels, than | the individual the right for the protection of whic 
when under the dominion of the mob. To question| he entered into organized society. Modern scholar. 
the verdict of a jury, drawn from the ranks of| ship is agreed that in the great tragedy of the crog 
the people, to be returned to the currents of active | the Saviour of mankind was given all of the benefits 
life immediately upon the completion of the trial, is| of the rules of Jewish law, but he could not h& 
to assume that men, acting under oath, and with the} protected from the trial by hue and cry; the mob 
light of all the evidence that may be brought to bear, | spirit, the prejudices of the masses, were arrayed 
are less competent to determine facts than the same | against him, and it is only because modern juris. 
individuals in the presence of circumstances calcu- prudence has improved upon the methods of thoge 
lated to start a mob upon its mission of vengeance, | times, and given the prisoner the right of appeal 


for mobs, to successfully carry out their purpose,|so long as there is a question of the fairness and 
must be composed or have the sympathy, of the| legality of his trial, that the injustice and the wrong 
men who must be called to the jury room in the| of that conviction are no longer possible. The tech- 
practical administration of the laws. The bare state-| nical rules which are made use of by the guilty to 
ment of the proposition shows its absurdity, and it | delay the day of execution, are the rules which guar- 
ought to admonish us that it is our duty to analyze |antee to the innocent the preservation of their rights, 
and point out the defects in reasoning which detract even in the face of popular clamor, such as has 
from the dignity and the usefulness of the popular | marked the trial of numerous cases in the city of 
press. | New York during the past few years, when the pub 

In this connection, and to the end that we may | lic press has assumed the office of prosecuting 
clearly view this question in its relation to ourselves, | attorney, and usurped the province of the jury. 
it should be borne in mind that our laws, in so far | Convictions under such circumstances have almost 
as they have modified or changed the common law | invariably been reversed in the appellate courts, be 
of England, are the results, not of administration, | cause the courts have erred in permitting prejudicial 
but of legislative enactment, and if they are too|and incompetent evidence to be introduced as a con- 
technical, it is within the power of the people in| cession to such clamor, and these have called forth 
any State, acting through perfectly lawful channels, | vigorous discussions in many of the courts, notably 
to change them to conform to the most enlightened | in the cases of People against Hochstim, and People 
conceptions of modern justice. If speed is, in fact,|v. Glennon, in which Mr. Justice Gaynor has laid 
a desirable end to be accomplished in dealing with | down the great principles of the law so that they 
crime; if it is necessary as a concession to the spirit | will stand as a landmark in the progressive march 
of savagery which survives beneath the veneer of | of the race in its journey to complete liberty under 
civilized life, it is within the power of the men who|the law. It should always be remembered that the 
make up and support, negatively or positively, the | great purpose of organized government is protection 
mobs which have terrorized and disgraced large|to the individual; we cannot bring back the dead, 
areas of our country, to provide the machinery by | and we have no right, by a hasty and passion-moved 
which men charged with crimes may be railroaded | administration of the law, to drag innocent men to 
to their doom. They may, if they choose, so change | execution. That the innocent may be protected; that 
the rules of evidence and the methods of procedure | justice may be accomplished, rather than revenge, 
that every malefactor may be accused, tried, con-| it is necessary that there should be rules governing 
victed and punished with neatness and dispatch,|the accusation and trial of persons charged with 
amid the plaudits of a community which stands ready | crime, and if there are rules it follows that there 
to accept almost anything so long as it is rapid, but | must be an opportunity for a judicial determination 
it nfay be doubted’ if the expedient would serve to| of all questions arising under such rules, before any 
lessen the number of crimes or their atrociousness.|man can be lawfully convicted. These are what 
The experience of the world has been that cruel| are popularly referred to as technicalities, but the 
and dramatic punishments, turned into popular| experience of ages, the best and most enlightened 
spectacles, have not had a deterrent effect upon | thought of all the ages, has developed these rules 
criminals. Things which to the normal man appear | and experience has justified them. If they are nec- 
dreadful, appeal to the abnormal man with peculiar | essary to protect the innocent, we cannot consistently 
force. The desire for notoriety, false conceptions | deny them to the guilty, for we have covenanted in 
of heroism, the peculiar fascination of occupying| our great charters that every member of the State 
the center of the stage in a dramatic situation, have | shall be given the equal protection of the law, and 
been known to actuate criminals, while familiarity | our system of jurisprudence rests upon the propo- 
with scenes of bloodshed serves only to harden and | sition that every man is presumed to be innocent 
intensify the natural criminal impulses. This tend-| until the contrary is established by competent evi- 
ency would be encouraged and developed by a hasty | dence in the manner prescribed by custom and the 
and undignified system of jurisprudence, and the|law. There is nothing in the experience of the 
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world, and many expedients have been employed, 
to warrant the assumption so often asserted, that 
a more summary disposition of criminals would 
result in a decrease in mob violence or of crime. 
On the contrary there are many examples of a 
rigorous and brutal system of punishments resulting 
in increased crime and bravado on the part of the 
masses, and it has usually resulted in revolution, 
often characterized by even greater cruelties, until 
the State or nation, surfeited by bloodshed, has fallen 
under the sway of a military power which could 
give them respite from the carnival of crime. 

We have dealt so far with the mob spirit as it is| 





manner not inconsistent with the equal rights of 
others. He has a right to employ such help as he 
chooses, being responsible to his other employes for 
any neglect in the choice of competent fellow- 
laborers, and society owes him the duty and the 
obligation of protecting him in this right against all 
unlawful efforts at coercion. On the other hand the 
laborer, whether he belongs to an organization, or is 
but an humble covenanter in the great system, has 
the absolute right to contract for his services with 
whomsoever he pleases, and the right to contract 
carries with it the right to determine the rate of 
compensation and ali of the terms and conditions 


manifested against those charged with crimes against | of the employment, except such as may be regulated 
the person, and if we have fulfilled the purpose of under the police powers of the State, and which enter, 
this hour, we have demonstrated that this mob spirit | of necessity, into every contract. Having these 
is inimical to popular government; that there is|rights; these being the rights which we have 
not room for the two systems in a single jurisdiction, | mutually covenanted to protect, it is the duty of 





and that it can have no possible justification under | 
a constitution which enables the people to change. 
the law and its administration without a resort to) 
violence. If this is true of the case which we have | 
been considering, it is not less true of those matters 
which involve the liberty of the individual in his | 
pursuit of happiness, or in respect to property. The) 
constitutional guarantee is that no member of the) 
State shall be deprived of “life, liberty or property, | 
without due process of law.” Each is equally sacred, 
for life without liberty or property, which in a 
constitutional sense means all of the lawful possi- 
bilities of our being, is barren, hopeless and unde- 


sirable. Mr. Justice Field, speaking of the inalienable | 


tights as proclaimed by the Declaration of Inde- 
pendence, says that among them “is the right of 
men to pursue any lawful business or vocation in 


any manner not inconsistent with the equal rights | 
of others, which may increase their property or} 
develop their faculties, so as to give them their | 
highest enjoyment. The common business and call- | 


ings of life, the ordinary trades and pursuits which 
are innocent in themselves, and have been followed 
in all communities from time immemorial, must, 
therefore, be free in this country to all alike upon 
the same terms. The right to pursue them without 
let or hindrance, except that which is applied to all 
persons of the same age, sex and condition, is a 
distinguishing privilege of citizens of the United 
States, and an essential element of that freedom 
which they claim as their birthright.” 
guage was used to define the constitutional limita- 
tions upon the legislature, but it is equally applicable 
to the limitations which must, in a healthful condi- 
tion of society, apply to individuals and associations 
of every character. The individual has a right to 
“pursue any lawful business or vocation in any 
Manner not inconsistent with the equal rights of 
others,” and this right is not increased or diminished 


by the fact that he becomes a member of a manu- | 
facturers’ association, a labor organization, or any | 


other voluntary society. The manufacturer, whether 


he be an individual or a corporation, has a right to | 


conduct his business, to control his property, in any 


This lan- | 


the State to insist that they shall not be encroached 
upon, either by individuals or organized bodies of 
individuals under any pretext whatever. ‘“ The very 
idea of the power, and the right of the people to 
establish government,” says Washington, “ pre- 
supposes the duty of every individual to obey the 
established government. All obstructions to the 
execution of the laws, all combinations and associa- 
tions, under whatever plausible character, with the 
real design to direct, control, counteract, or to awe 
the regular deliberation and action of the consti- 
tuted authorities, are destructive to this fundamental 
principle, and of fatal tendency. They serve to 
organize faction, to give it an artificial and extra- 
ordinary force, to put in the place of the delegated 
will of the nation the will of a party, often a small 
but artful and enterprising minority of the commun- 
ity, and, according to the alternate triumphs of 
different parties, to make the public administration 
the mirror of the ill-concerted and incongruous 
projects of faction, rather than the organ of con- 
sistent and wholesome plans, digested by common 
councils, and modified by mutual interests.” The 
laboring man not only has a right to contract for 
his services, but he has a right to determine whether 
he will sell his services to any particular individual 
or corporation. He has a right, in the absence of a 
contract to the contrary, to capriciously refuse to 
work for any one; he has a right, acting without 
threat or violence, to persuade his fellow-laborers 
to refuse to work for any given person or corpora- 
tion, and the right which belongs to the individual 
is not lost to a collection of individuals. The labor 
organization has a perfect right to do collectively 
what any of its individual members might do; that 
is, it has a right to do anything for its own welfare 
which is “not inconsistent with the equal rights of 
others.” The difficulty has been (and time and 
experience will correct this evil, no doubt) that the 
ranks of laboring men have been filled up with those 
who have not been trained to distinguish accurately 
between their own rights and the rights of others, 
and they have acted, in too many instances, upon 
|the assumption that as an organization they had 
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rights which they would not have as individuals. In 
other words, having the power to go beyond the 
limitations fixed upon the individual, they have 
encroached upon the rights of others, and this en- 
croachment has been resisted, at times unlawfully, 
until between contending forces, each acting outside 
of its legitimate sphere, a condition of warfare has 
existed, resulting in public disturbances and a con- 
dition bordering upon anarchy. This is a mani- 
festation of the mob spirit, which has for its natural 
result the crushing out of individual liberty, and 
it cannot serve the true welfare of any man, whether 
he be the employer or the employe. In what I 
have said, I am not to be understood as condemning 
the labor organization as such, or the manufacturers’ 
association, or any combination of individuals for 
their own ends. In the whole I am rather disposed 
to look upon the labor organization as the logical 


result of combination in capitalization, and upon | 


both as the results of our economic system, and 
my criticism is rather of the inertness of the State 
and nation, which has caused to be regarded with too 
much of indifference the tendency on the part of 


individuals, corporations and associations to dis- | 


regard the fundamental rights of man, and to as- 
sume in disregard of law, to adjust by force and 
intimidation their own controversies. The rights of 
the laboring man are not safe when he may be 
coerced into refusing that employment which is 
essential to his “life, liberty and the pursuit of 
happiness,” and the welfare of the State and nation 
demands that there shall be no compulsion exercised 
over the individual by any combination of men under 
any pretext, except such as is prescribed by the laws 
of the land. There is a broad field for organized 
effort in a perfectly legitimate and lawful way, among 
manufacturers, employers and employes, and when 
any organization, no matter by what name it is called, 
goes beyond the limits marked by the law, it is the 


“Ever going to quit it, neighbor?” finally asked 
the man on the fence. 

“ Pretty ”— tootle-de-tum-tarra-iddity-do —“ soon; 
quick as I finish this lovely ”— tum-iddle-dey-de-dj- 
do-dum —“ strain.” 

“ Painful for you to do it?” 

“Sometimes 1”—ti-iddy-zip-de-duden-do —“ get 
up in the night and ”— dee-id-dle-iddy-du-day-bim — 
“ practice.” 

“Been troubled long that way?” 

“Only since I”— fol-diddle-di-do-dum-de-do— 
“came here to loaf my "— dum-diddy-dum-de-do-da- 
dey —“soul and quit ”— dee-wee-wink-wum-dip-de- 
do —“ thinking about law.” 

“Heavens! You are a lawyer?” 

“Worse; I’m a”— whang-lang-a-la-dey-lulu-lum — 
“judge of the Supreme Court, and have to do this 
to get the cobwebs out of my head. I do it every 
summer. Just loafing my soul, you see.’”— New 
| York Times. 
| renee 
| DIFFICULTY OF LAW REFORM. 





The following letter, in the light: of subsequent 
events, will have a peculiar interest for the older 
members of the New York bar. It refers to some 
of the real difficulties which any attempt at law 
reform encounters. It might also be added that 
those difficuities, happily, have been overcome, in so 
far as practice under the code is concerned. Judge 
Doolittle was a member of the commission to revise 
the Wisconsin code, and the letter was evidently 
written in response to a request for advice from an 
old friend. It was found among the private papers 
of the late ex-senator. 

CLARKSON, April to, 1856. 
Hon. J. R. DoortttLe: 


Dear Sir.—I should be very sorry to be a 





duty of good citizens, acting through the channels | stumbling block in your pathway to the immortality 
of the law, to assert themselves in the protection | which might (and may, perhaps) be secured to you 
of the rights of those who are being encroached | from the execution of the important commission 
upon. There is no other safety; there is no other mentioned in your letter of the 4th inst. In every 
way in which we can maintain that justice which! system for the administration of justice, there is no 
“gives to each member of the community his due,| doubt ample room for reform, .but I have never 


without favor or affection.” 
Aaa ae 
LOAFING HIS SOUL. 


He looked, and was, a man of immense brain 
calibre, one who loved classical literature, high-grade 
music, and fine art. He is loafing his soul, with 
his chair tilted back against a post in the rear of a 
summer cottage; from his pocket protrudes a nickel 
dreadful, “ Jewhi!likins Jim, the Jumping Jackass of 
Juniper Jungle.” He is also pumping a ragtime tune 
from a ten-cent mouth organ, and thinks he is in 
paradise. Leaning upon the fence is a man whose 
face is distorted with disgust. He is gazing at the 
individual who is rendering the air with dreadful 
strains. 





| thought that our efforts in that direction furnish an 
|example to be followed. If half the labor which 
| has been bestowed upon our attempt to make a new 
| system, had been devoted to the reforms which were 
| greatly needed in the old one, without changing its 
| leading features, we should, in my judgment, have 
been much more benefited by the change. 

What time and patience may do with our code 
I will not attempt to say, but thus far, instead of 
lessening, it has greatly increased the labors of bar 
and bench in disposing of the same amount of liti- 
gation, while it has added, if possible, to the uncer- 
tainty attending it. If I were to give advice, it 


would be to accept the commission, and reform 
thoroughly, but with prudence and discretion, the cld 
system, without attempting to abolish it, and to build 
a new one on its ruins. 
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The latter has been attempted here, but the ruins 
of the demolished (or rather marred) edifice have 
overwhelmed us. 


Yours resp’y, 
H. R. SELpon. 


It is not the purpose of the undersigned to make 
comments. He is merely submitting an item of 
ancient history. The experiences of the average 
practitioner will do the rest. 


DuaNE Mowry. 
MILWAUKEE, WIs., September 7, 1903. 
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Rotes of Cases. 


Carriers — Tickets — Description of Holder — 
Ejection—In Western Maryland R. R. v. Schaun, 
decided by the Court of Appeals of Maryland in 
July, 1903 (55 Atl. 7or), it was held that where a 
passenger was ejected from a railroad train by rea- 
son of a defect in her return ticket, in failing to 
properly describe her personal characteristics, which 
resulted from the conductor’s negligence in punching 
said return ticket on the going trip, such passenger 
was only entitled to recover damages in an action 
for breach of contract, and could not recover in an 
action ex delicto. 

It was further held that evidence that the con- 
ductor who ejected plaintiff was the same conductor 
who punched plaintiff’s ticket on the going trip, and 
that he was acquainted with her, was insufficient to 
establish that such conductor had knowledge that 
plaintiff was the same person who presented the 
going part of the ticket, where he and the brakeman 
on the going train both testified that they did not 
see plaintiff on such train, but that they remembered 
seeing plaintiff’s daughter thereon. The court said 
in part: 

Since the decision of Stocksdale’s case (83 Md. 
245, 34 Atl. 880) it is settled law in this State, and 
the proposition is supported by the weight of au- 
thority, “that, when a passenger receives a defective 
ticket from an agent of the company by reason of 
the mistake or negligence of the agent, the conductor 
may refuse to accept such ticket, and is authorized 
to compel the passenger to leave the train if pay- 
ment of the fare is refused.” “In these cases,” we 
Said in the case just cited, “the passenger should 
pay the fare demanded, and seek his remedy by an 
action for the breach of the contract, and not by an 
action of tort for the ejection.” In the case of Huf- 
ford v. Grand Rapids & I. R’y (53 Mich. 118, 18 
N. W. 580) the absolute necessity of such a rule 
is recognized by Judge Cooley; and he says that 
not only railroad companies, but the public, are 
especially interested in having the rules whereby 
conductors are to govern their action certain and 
definite, so that they may be enforced without con- 


fusion and without stoppage of trains, “and, if the 
enforcement causes temporary inconvenience to a 
passenger who, by accident or mistake, is without 
proper evidence of his right to a passage, though 
he has paid for it, it is better that he should submit to 
temporary inconvenience, than that the business 
of the road be interrupted, to the general annoyance 
of all who are upon the train.” It is said by the 
learned counsel for the plaintiff that there has been 
an astonishing change in the views of the Supreme 
Courts of Missouri and Kansas upon this question, 
but there has been no such change in the views of 
this court since we expressed our opinion in Stocks- 
dale’s case (supra); and, so long as the law laid 
down in that case remains unquestioned, an action 
of tort for damages will not lie on the case made 
by this plaintiff, and she must be left, as is said in 
Bradshaw v. South Boston Railway (135 Mass. 407, 
46 Am. Rep. 481), to her remedy, if any she has, in 
an action against the defendant for a breach of 
contract. 

But it is said the fact that the conductor who gave 
the plaintiff the defective ticket is the same one who 
on the return trip refused to accept it distinguishes 











this case from the Stocksdale case, and other cases 
of that kind. We cannot, however, understand what 
| effect this fact can have, unless the jury are to infer 
| therefrom that, when the conductor refused to ac- 
|cept the plaintiff's exchange return ticket, he knew 
| she was in fact on the train in the morning, and 
| knew also that he had erroneously punched the 
ticket. Now, whatever the fact may be, he swears 
he did not see the plaintiff that morning. The 
brakeman testifies that he did not see her, and both 
of them swear they saw her daughter. But let us 
assume both he and the brakeman are mistaken. 
They may have forgotten. It is not reasonable to 
require that he should remember the fact that the 
plaintiff was on the train, any more than that he 
should be held to remember many others he was 
accustomed to see there day after day. The very 
fact that she and many others were constant travel- 
ers on his train would render it difficult for him to 
say with certainty whether she or they were on the 
train on any particular day. We do not think, there- 
fore, it can be inferred, merely from the fact that 
she was on the train, or even that he saw her there, 
that morning, that he remembered and knew the 
fact in the evening, when she presented the ticket, 
which upon its face described a person of entirely 
different personal appearance from the plaintiff. 
There is no other proof in the case that at the time 
he refused to accept the ticket on the evening train 
he knew she was on the train in the morning, and 
that she was the person to whom he had given the 
rejected ticket. If there was any legally sufficient 
evidence in the case of such knowledge on the 
conductor’s part, then his conduct would have been 
entirely unjustifiable; but, in the absence of proof, 
we cannot infer, nor allow the jury to infer, such 
knowledge on the part of its agent as would render 
the defendant responsible in this form of action. 
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Correspondence. 


How to RELIEVE THE CROWDED CALENDARS. 


To the Editor of THe AtBANy Law JouRNAL: 


At no time in the judicial history of the State, 
particularly in the county of New York, have the 
calendars of the courts of record been so large, so 
crowded with cases and so far behind as they have 
been during the past decade. One reason is that, 
while the volume of business has steadily and largely 
increased, the number of justices in this judicial 
district has remained the same. From time to time 
justices from up-State counties have been assigned 
by the governor to sit in the Supreme Court in this 
county, which no doubt has afforded some relief. 
Still the calendars have been overcrowded — con- 
gested, we may say—and are so now, and conse- 
quently the people and litigants generally have been 
seriously damaged. 

As a general thing, and in the nature of things, 
the plaintiff is a greater sufferer than the defendant 
in the delays in reaching cases for trial. By the 
long delay — now something over two years before 
a case is reached on the calendar in the Supreme 
Court in this county—the circumstances of the 
plaintiff are liable to and often do experience a 
serious change. Important witnesses die, or remove 
from the State to parts unknown, and when the 
case is finally about to be reached for trial, the plaint- 
iff often finds that, if not impossible to prove his 
case, it is at least exceedingly doubtful whether he 
can recover judgment, so that rather than to take 
the chances of defeat he is constrained, ex necessitate 
rei, to accept an altogether inadequate compromise 
in settlement. All this is owing to the almost crim- 
inal delay by reason of the congested condition of 
the calendars —the interminable delay in reaching a 
case for trial. As we have said, the delay is always 
more damaging to the plaintiff than to the defendant 
for a great variety of reasons, as every experienced 
lawyer of this bar well knows. 

Verily, the “law’s delay” is more humiliating and 
damaging than the “ proud man’s contumely.” 

The great, serious and pressing question then is — 
How shall this unfortunate condition of things be 
remedied? — 

Many suggestions and modes have from time to 
time been discussed, and yet the desired relief has 
not been vouchsafed or accomplished. The same 
condition still remains. 

The delay commission, or commissioners, on the 
law’s delay, appointed over a year ago, to devise 
ways and means of bringing about the desired relief 
—to reduce the volume of cases on the circuit cal- 
endars by having them tried or disposed of more 
speedily — have, perhaps, evolved some meritorious 
plan to effectuate the consummation so devoutly to 
be. wished, but as yet they have not enunciated any. 

We desire to make a few suggestions for the con- 


———— 


ally, touching the relief desired and demanded. At 
the present time there are on the Circuit Court cal. 
endar of New York county about nine thousand 
cases, and it is twenty-seven months behind; and on 
the Special Term calendars there are about three 
thousand cases, and it is about four months behind, 
There are, say, five Special Term courts, for the 
hearing and trial of equity cases, elevated railroad 
and divorce cases. These are Special Terms, aside 
from Part I, where litigated motions are heard, and 
Part II, where non-contested motions are presented, 

The five Special Term courts, of course, require 
five judges, and they sit almost continuously during 
the court year of nine months. Now, if these courts 
could be entirely relieved of equity causes, then the 
five justices could sit in the trial of cases which re- 
quire or are entitled to be tried before a court and 
jury. 

It seems to us that much relief, a beneficent result, 
could be effectuated in this way: Adopt the mode 
and rule which for a long time has obtained and 
still obtains in the United States courts in admiralty 
causes and patent cases. That is to say, have all 
equity and elevated railroad cases, which are ordi- 
narily tried at Special Term, submitted to a justice 
|after the testimony has been taken before a notary 
| public or commissioner, in the office of the attorney 
|of the plaintiff or defendant, the testimony to be 
| taken down by a typewriter as given, and then, after 
all the testimony is in, a justice to examine the same 
and pass upon the questions of evidence involved, 
and give judgment. The justice could strike out 
| such irrelevant or redundant testimony as he may 
| determine, and decide the case on the law and the 
facts, the same as he would have done — with more 
accuracy than he could have, perhaps — if the case 
had been tried before him in the first instance at 
Special Term. This is about the same rule or mode 
as is now followed in the Circuit and District Courts 
of the United States. This mode, pursued in those 
| courts, has for many years worked well, shown good 

results and saved much unnecessary expense, and 
| there seems to be no valid reason why the same gen- 
|eral mode of procedure — perhaps modified according 
|to circumstances— should not be adopted in the 
| Supreme Court in this county. Certainly the magni- 
tude of the causes in the United States courts, as to 
principle or amount involved, will compare favor- 
|ably with the cases in the State courts, so on that 
| score there can be no reasonable objection to the 
| proposed mode. 

| We believe that this plan — or one based upon it — 
properly worked out by the said commissioners 
would tend very largely toward reducing the volume 
of cases on the circuit calendars, as it would allow 
and enable the five justices, as we have said, who 
otherwise would sit at Special Term, to preside over 
trials in jury cases. 

Of the eighteen justices in the First Judicial Dis- 
trict, two sit in Part I and Part II, and say five jus- 
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Terms, leaving, say eleven or twelve justices to sit 
at Trial Terms. 

Thus, relatively, this mode of procedure would add 
to the number of justices for the Circuit Court at 
least one-quarter more than are available under the 
present rule, and accordingly cases on the calendar 
would be reached for trial and disposed of over one- 
quarter sooner ; that is to say, if now it takes twenty- 
seven months to reach a case for trial in the circuit, 
under the mode we propose a case would be reached 
in less than twenty months, a saving of more than 
seven months, which would be some relief, a de- 
sideratum and benefit to the people and the litigant 
over the present delayful system. 

Would not such a plan be entirely feasible? It 
seems to us it would be for the foregoing and the | 
following reasons: 

(1) It would save the expense of having justices | 
from the up-State’s counties sitting on the bench in| 
this department. | 

(2) It would enable justices to pass upon ques- 
tions of evidence in equity cases tried in the way 
proposed more accurately. There would be fewer 
appeals for that reason. | 

(3) It would reduce the labor of the Appellate | 
Division and the Court of Appeals, and render it | 
unnecessary to have additional judges assigned to | 
assist the court of last resort, and thereby save much 
expense. 

(4) It would be an economical and a very satis- 
factory system to the people and to litigants gen- | 
erally. 

If the commissioners*on the law’s delay shall deem | 
the foregoing suggestions and mode of procedure of | 
expediting the trial of cases in our crowded Circuit 
and Special Term calendars with some favor and as 
worthy of their consideration, we shall feel that a 
step, at least, has been taken in the right direction. 


156 Broapway, New York, September 14, 1903. 
Very respectfully yours, 
JoHN FREEMAN BAKER. 














Bew Books and Rew Editions. 


Commentaries on the Law of Torts. By Edgar B. 
Kinkead, of the Columbus (Ohio) Bar. Two vols. 
San Francisco: Bancroft-Whitney Company, 1903. 
In this somewhat ambitious work, the author has 

sought to give to the profession and the public a 

guide to what the law really is with respect to torts. 

He did not, apparently, underestimate the difficulty 

of his self-imposed task, or of the selection of a plan 

of treatment which should be adequate and compre- 
hensive. Frankly he acknowledges the difficulty of 
treating torts as a distinct and separate topic of the 
law and confesses that plan after plan was designed, 
only to be cast aside, until finally the one upon 


Classification of rights violated is the important 
starting point. He next considers, separately from 
the specific wrongs that go to make up the great 
body of wrongs, the liability of persons. Then fol- 
lows all specific wrongs, the right of personal secur- 
ity by force, and without force; part five treats of 
the specific wrongs to relative rights, common law 
and statutory; part six considers specific wrongs to 
real and personal property with force, while part 
seven takes up wrongs to property rights without 
force. The plan seems to us, in the main, well con- 
ceived, and though not by any means entirely clear 
of difficulties, it perhaps answers as well as any that 
could have been chosen. The work is mainly a dis- 
cussion of general principles, the reasonings, history 
and logic of the law —‘“ something which lawyers 
and judges may turn to court use with safety in the 
solution of problems.” Double citations have been 
made to the American Decisions, American Reports, 
American State Reports, and to the Reporter sys- 
tem. This adds greatly to the value of any text- 
book, and cannot be too highly commended. The 
author appears to have anticipated criticism of his 
designation of the work as a “Commentary,” and 
attempts to answer it in advance, though to our 
mind, his answer is by no means either conclusive or 
convincing. The work does not seem to justify the 
title, although we have no hesitation in pronouncing 
it a valuable addition to the literature of the import- 
ant subject of which it treats. 


Life Insurance Contracts in Canada. By Frank 
Egerton Hodgins. Toronto: Canada Law Book 
Company, 1903. 

The growing importance of the life insurance law 
and the fact that life insurance, in Canada, as else- 
where, is now regarded as the best method of saving 
money, of securing the family from want, and of 
providing for old age, is the author’s reason for 
offering this work to the profession and the public. 
In it will be found such portions of the insurance 
acts as deal with the making, scope and effect of life 
insurance contracts in Canada. References are given 
to all the reported decisions of the courts of the 
several provinces, of the Supreme Court of Canada, 
and of the Judicial Committee of the Privy Council, 
which affect the subject of life insurance, down to 
the end of 1901. The author’s analysis of the more 
important cases gives additional value to the work. 
In addition, there is a practical chapter addressed 
chiefly to insurance managers and policy brokers. 
The index is copious and very well arranged. 


By Angus Macmurchy 
Toronto: Can- 


Canadian Railway Cases. 
and Shirley Denison. Two vols. 
ada Law Book Company, 1903. 
This is a selection of cases affecting railways, 

recently decided by the Judicial Committee of the 

Privy Council, the Supreme Court and the Exchequer 





which the work is constructed was adopted. This 
plan may be briefly explained. The author begins 
with a description of the general nature of torts. 


Court of Canada, and the courts of the provinces of 
Canada, with notes and comments. The plan adopted 
has been to select typical cases upon questions fre- 
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quently arising in connection with railways. These 
have been grouped under appropriate headings, and 
valuable notes have been added. Where decisions 
selected appear in any of the official reports, they are 
reproduced verbatim, and in addition a number of 
unreported cases of some importance will be found. 
English translations are given of decisions from 
the province of Quebec, which appear in the official 
reports in French. For convenience of reference 
a table of cases cited, with the reports in which they 
appear, has been added, as well as a digest of the 
cases, and an index to the notes. The work of 
the editors has been very carefully done, while the 
mechanical part leaves little to be desired. The 
work is sure to prove of real and permanent value. 


Commercial Law Reports. Vol. 1. Toronto: Canada 
Law Book Company, 1903. 


This volume consists of a collection of important 
decisions relating to companies, banks and banking, 
insurance, insolvency and similar subjects in the 
federal and provincial courts, together with copious 
annotations, a table of cases cited and an index- 
digest. There are 110 cases reported. 


The Vagabond. By Frederick Palmer. Illustrated. 
New York: Charles Scribner’s Sons, 1903. 


Mr. Palmer has heretofore been known to the 
reading public as the author of some very clever 
short stories. In his “ Ways of the Service,” Mr. 
Palmer proved conclusively that he possessed the 
gift of writing one form of fiction, and in this, his 
first long story, he has given additional proof that 
he has well chosen his vocation. “The Vagabond” 
is a narrative filled with action, with incident and 
the activity of a brave, strong, manly American 
possessed of the fighting blood, whether in youthful 
escapades, in mining camps, or in the Civil War. 
Billy Williams, the hero and the vagabond, is drawn 
with rare skill. The reader likes him from the start, 
and follows his adventures with unflagging interest. 
There is about the story a rare charm, and it is told 
in a style at once natural, fresh and original. The 
character drawing is strong, and the author’s power 
of narration far above that of the average novelist 
of to-day. No discriminating reader can even dip 
into “The Vagabond” without at once recognizing 
its power, beauty and charm. It is on a high plane, 
but we look for something even better and stronger 
from one who, at a bound, has taken his place in 
the forefront of American novelists. 


Gorgo. By Charles Kelsey Gaines. Boston: The 


Lothrop Publishing Company, 1903. 


Among the historical novels of ancient Greece and 
Rome, “Gorgo” is entitled to take front rank. It 
is, indeed, a welcome surprise, for instead of a 
laborious patchwork and a sense of delving amongst 
musty tomes for details of ancient life, the reader 
finds a strong, sustained, admirable romance of old 
Athens, full of human interest and at the same time 
bearing upon every page the imprint of careful 











scholarship. Under the author’s easy guidance, the 
reader is transported back to the days of the Pelop. 
ponesian war and the ‘atmosphere of the Acropolis, 
The Spartan beauty, Gorgo, is the naive and capti- 
vating heroine, beloved by Theramenes, the Athenian, 
whose stormy carcer in politics, love and war fur- 
nishes the motive of the tale. Great historic figures 
of the time, such as Socrates and Alcibiades, are 
delineated in a manner at once lifelike and original, 
a beautiful and comprehensive picture of old Athens 
is given, in which the cultured reader will be sure 
to find rare delight. Perhaps the most remarkable 
feature of the book is the sustained illusion of 
reality and its breath of life — Greek life — in the 
days when Greek life was worth the living. 
__4¢—— 


Literary Hotes. 


The Century Company have nearly ready what 
should be one of the most interesting biographies of 
the year —the life of Theodore Lescheticky, teacher 
of Paderewski, Slivinski, Schnabel and others —by 
the Countess Angele Potocka, his sister-in-law. 
More than half the book is said to be made up of 
anecdotes told by the musician to his biographer. 
The translation is the work of Miss Genevieve Sey- 
mour Lincoln. 


The legitimate boundaries of public curiosity as 
to an author's personality and his private affairs are 
well defined by Mr. James Lane Allen. He is quoted 
in the September’ Lamp by one who lately “in- 
terviewed” him, and who has reported his views 
on a number of matters as follows: 

“The public and the student of literature have 
a right to such personal information as may aid 
them in understanding an author’s work and inter- 
preting his aims. His antecedents, for instance, 
which may have colored his attitude toward life 
as it is reflected in his work, his surroundings, his 
age, even, as the measure of his experience and 
observation, the principal sources of wisdom —all 
this bears a relation to his work, and should, there- 
fore, be public property, if the public considers him 
of enough importance to occupy: itself with him. 
But the furnishings of his study, the desk he writes 
at, and the pen he writes with, these are immaterial 
things, at least during the lifetime. If he prove to 
be an immortal after death, well, that is a different 
matter.” 


Six more novels are to come at once from Dodd, 
Mead and Company. Miss Beatrice Harraden’s 
“Katherine Frensham” has for a hero a man of 
thirty-five, who has been thwarted in his life work 
by the incompatability of his wife, whose influence 
follows him and nearly wrecks his sensitive nature — 
even after her death.” Katherine comes on the scene, 
and “her love rounds out and completes a life that 
was dangerously near to shipwreck.” Mr. Eden 


Phillpott’s story is called “The Golden Fetich,” and 
“Barbe of Grand Bayou,” by 


is full of adventure. 
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John Oxenham, is also adventurous. The three other 
novels are: “The Black Shilling,” by Amelia E. 
Barr; “Honor d’Everel,” by Barbara Yechton, and 
“In Old Plantation Days,” by Paul Laurence Dun- 


bar. 


The following note from Mr. John Lane’s New 
York house discovers the author of the Red Box 
romance, and explains his conduct: 

It appears that the “dark” author of the “ MS. in 
a Red Box” has at last revealed himself in the per- 
son of the Rev. J. A. Hamilton, Congregationalist | 
minister at Penzance, Cornwall, England. It appears | 
that the original anonymity of the novel arose from | 
a discussion between the author and the publisher | 
some time last winter, during a visit which Mr. John 
Lane is said to have paid to Mr. Hamilton in Corn- 
wall. The publisher asserted that an unknown au- 
thor stood just as much chance of attaining a hear- 
ing with a publisher as a well-known one, and om, | 
if published, his book stood as good a chance of 
success. This Mr. Hamilton doubted, and there and 
then covertly decided to put the matter to the test, 
which he did somewhat later, by sending in to the 
Bodley Head, England, the mysterious “MS. in a 
Red Box.” The story of the fate of the MS. is| 
well known, and it would certainly appear that sub- | 
sequent events prove the author to have been in | 
error in his contention —at least so far as his own 
novel and Mr. John Lane, its publisher, are con- | 
cerned. 








Messrs. Harper and Brothers’ October bulletin | 
shows plenty of fiction. Hamilton Garland’s latest | 
book is “ Hesper,” the love story of a delicately nur- | 
tured eastern girl who is thrown among the miners 
and ranchers of the west. The author of the “ Visits 
of Elizabeth” remembers the success of that book, 
and patterns the damsel in “ The Damsel and the 
Sage” after its heroine. Mrs. Glyn makes the maiden 
and the seer exchange their views of men and 
women, “and their views are right or not, as the 
reader takes it.” E. F. Benson, who is remembered 
by “ Dodo,” makes the Hotel Carlton in London the 
opening scene of “ The Relentless City.” The story 
soon goes to New York, however, which is the city 
described in the title. The title of Mrs. Deland’s 
new Old Chester Tales, “ Dr. Lavendar’s People,” 
needs no explanation. Booth Tarkington’s little 
comedy, called “ Cherry,” is forthcoming, and stories 
from Marie Manning, Mary R. Shipman Andrews, 
William R. Lighton, Aubrey Lanston, and Haldane 
MacFall. Also another besides “The Reientless 
City” from E. F. Benson, in which he details the 
adventures of a London man-about-town. 


’ 


The October number of The North American Re- 
view is notable for the variety of its contents. In 


an article entitled “Congress and the Currency,” | 
Wiliiam A. Nash deprecates any alteration of exist- | 
ing currency laws, except such as would prevent | 
the hoarding of public funds in the treasury. James | 


H. Eckels pleads for a more businesslike relation 


between “ The Government and the Banks.” Stephen 
Bonsal gives an interesting description of the 
conditions existing in that province of the 
Turkish Empire. H. M. Somerville enumerates 
“Some Co-operating Causes of Negro Lynching.” 
Edith Wharton writes entertainingly on “The Vice 
of Reading.” United States Senator J. R. Burton 
shows the close relation between the measures which 
should be taken for effecting, scientifically, “ Flood 
Prevention and Irrigatio:.” E. T. Chamberlain, 
United States commissioner of navigation, analyzes 
“The New Cunard Agreement,” with a view to 
ascertaining the influence it will have upon Ameri- 
can shipping. Fannie H. Gaffney, replying to Mrs. 
Kate T. Woolsey, sets forth “ Woman’s Actual Posi- 
tion in a Republic.” Charles Johnston gives a glow- 
ing account of “Ireland’s Bright Prospect Under 
Recent Legislation.” Dr. A. G. Mayer explains how 
the “ Educational Efficiency of Our Museums” can 
be developed. Archibald S. Hurd tells the story of 
“Japan’s Growing Naval Power.” Frank B. Tracy 
contends that present relations between “The Do- 
minion and the Republic” are unnatural, and pre- 
dicts the amalgamation of Canada and the United 
States. Charles F. Thwing maintains that the best 
business man is the man whose faculties have been 
trained in college. James Gustavus Whiteley de- 
fines “The International Position of the Pope.” 
Wilbur Larremore criticises the conditions pertain- 
ing to “ American Courts-martial,” and suggests cer- 
tain remedies for their defects; and the number 
closes with the tenth part of Mr. Henry James’s 
novel, “ The Ambassadors.” 


Messrs. A. C. McClurg & Co. have just published 
“Famous Assassinations in History,” by Francis 
Johnson, the book covering nearly 2,500 years, from 
Philip of Macedon to Alexander of Servia. The text 
‘is illustrated with thirty-one portraits. 


Thackeray’s most important American letters are 
to see the light in the November and subsequent 
numbers of the Century. They cover both the first 
and second visit of the novelist to America, and 
record his friendship with the Baxter family of New 
York. The letters are said to reflect Thackeray’s 
various shades of opinion concerning America and 
its people with all his frankness, vivacity and charm. 
A number of unpublished sketches accompany the 
letters, including good-humored caricatures of Long- 
fellow and George William Curtis. 


The enormous popularity of Dr. Henry van Dyke’s 
“The Blue Flower” and “The Ruling Passion” 
has led the Messrs. Scribner to issue, in a style uni- 
form with these two volumes, a new edition of his 
classic of the woods and streams, “ Little Rivers.” 
The uniformity is not confined to the elaborate bird- 
ing, but includes the type page. The edition is also 
newly illustrated in color by F. V. De Mond. “ Lit- 
tle Rivers” has rivaled in popularity its companion 
volumes. The new edition should give it a fresh 
| start. 
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Clara Morris has returned from a health trip to 
Colorado Springs. She has finished her novel, 
“Hulda’s Brat,” and is busy preparing the lectures 
she will deliver next winter. The Alumnae Associa- 
tion of Philadelphia, numbering 1,800 school teach- 
ers, has secured her for October 23. 


Mr. Charles Major’s new novel, “A _ Forest 
Hearth,” to be published by the Macmillan Com- 
pany, is, the preliminary announcement says, a “ vig- 
orous, breezy story of out-door life, the life of the 
men and women, boys and girls who conquered 
‘the great wilderness’ during the eighteen-thirties. 
It is pictured with that especial intimate touch 
which is only possible when an author’s theme lies 
so close to his heart as these scenes of Indiana 
history do to Mr. Major.” 


Messrs. Houghton, Mifflin & Co. publish to-day 
Edward Stanwood’s two-volume history of “ Ameri- 
can Tariff Controversies in the Nineteenth Century,” 
probably the most thorough and comprehensive work 
on the tariff ever produced; an attractive new edi- 
tion of John Burrough’s works in twelve volumes; 
“Lesley Chilton,” a love story by Eliza Orne White; 
“The Pine Grove House,” a novel of present day 
life by Ruth Hall; “The Young Ice Whalers,” a 
story for boys by Winthrop Packard, dealing with 
adventures in the Arctic waters; and a “ Reader’s 
History of American Literature,” by T. W. Higgin- 
son and H. W. Boynton. 


Messrs. Charles Scribner’s Sons announce a new 
edition of Fielding’s works, with Arthur Murphy’s 
essay on his life and genius. Dr. James P. Brame, 
of Edinburgh, is the editor of the edition, which 
consists of eleven octavo volumes. This is a re- 
issue of the standard Bickers edition, generally rec- 
ognized as the most complete and most satisfactory 
one ever made. The text is that of the correct 
quarto edition of 1762, and there is added “The 
Essay on Nothing,” originally published by Fielding, 
but not before included in his collected works. The 
type is large, clear and beautiful, and the title pages 
are printed in color. 


The fall announcements of new publications by 
Little, Brown & Company contain twenty-four new 
titles and a large number of new editions. In fic- 
tion this firm will publish “ The Golden Windows,” 
a book of fable for young and old, by Laura E. 
Richards, the well-known author of “Captain Janu- 
ary,” etc., finely illustrated by Arthur E. Becher and 
Julia Ward Richards. (12mo., $1.50.) “The Awak- 
ening of the Duchess,” by Frances Charles, author of 
“In the Country God Forgot” and “The Siege of 
Youth,” is written in an entirely new vein. The 
illustrations by I. H. Caliga will be in color. (12mo., 
$1.50.) “A Daughter of the Rich,” by M. E. Wal- 
ler, author of “The Little Citizen,” is a story of 
country and city life. (Illustrated, 12mo., $1.50.) 
Evelyn Whitaker, the heretofore anonymous author 
of “Miss Toosey’s Mission,” etc., will be represented 
by a tale of English life, entitled “Gay: A Story.” 





(Illustrated, 12mo., $1.25.) A new edition of “The 
Colonel’s Opera Cloak,” by Christine C. Brush, wil] 
be illustrated by E. W. Kemble, the well-known 
artist of negro character. (12mo., $1.50.) 


Mr. Arnold White’s “ Kisheneff and After,” which 
The Living Age for September 26 reprints from The 
National Review, is a broad treatment of the whole 
| Jewish question, of which the Kisheneff massacre is 
| only a tragic episode. Mr. White urges an Anglo. 
| American conference with Russia as the best way 
of the dealing with the question as it exists in the 
| three countries. 





Caron Ainger's “ Life of Crabbe” will be the next 
| volume to appear in the English Men of Letters 
Series. The Macmillan Company announces for 
| publication this fall in the same series a biography 
of “ Lowell,” by Dr. Henry van Dyke, and Mr. H.C, 
| Beeching’s “ Life of Jane Austen.” Wister’s “ Ben- 
jamin Franklin,” Professor Woodberry’s “ Life of 
Emerson” and Sir Leslie Stephen’s “ Hobbes” will 
follow later in the season. 


Messrs. Harper & Brothers’ October list of books 
includes the following novels: “Cherry,” a story of 
old New York, by Booth Tarkington; “ Hesper,” a 
tale of a western mining camp, by Hamlin Garland; 
another story of the west, of the end of the cattle 
days in Wyoming, by Marie Manning, which is called 
“Judith of the Plains;” “Dr. Lavendar’s People,” 
by Margaret Deland; the “ Damsel and the Sage,” 
by Elinor Glyn, and a story of London, New York 
and English country life, including an international 
marriage, by C. F. Benson, the “Relentless City.” 
Mr. Benson’s “ Book of Months” will be published 
for the holidays, with marginal decorations in color. 


The Macmillan Company are issuing many very 
elaborate works this fall, but the most sumptuous 
of them is to be “ Venice and Its Story,” by Thomas 
Okey, joint author with Bolton King of the “ His- 
tory of Modern Italy.” It will contain fifty-two 
illustrations in color by O. F. M. Ward, and fifty 
full-page line drawings by Nelly Erichsen, with 
many line drawings in the text as well. The subject 
certainly is worthy of such a treatment. In the Mac- 
millan Medieval Town Series the next volume is to 
be “ Seville,” by Geoffrey Mortimer (Walter M. Gal- 
lichan) and Miss C. Gasquoine Hartley. 


In the Editor’s Study of the current Harper's there 
is a word about Miss Mary Johnston’s new novel, 
“Sir Mortimer,” the serial publication of which will 
begin in the November number of that magazine. 
“Tt will furnish,” writes the editor, “not only a 
fresh justification of the historical novel, but also 
an effective illustration of the supreme advantage of 
fiction in the imaginative interpretation of the past. 
The period which Miss Johnston has selected is that 
of English naval supremacy in the reign of Eliza- 
beth. The readers of her former novels will have 
their natural expectations more than met in this 
new undertaking, which has developed hitherto re- 





served powers of the author.” 
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That clever new novel, “A Parish of Two,” has | 
already gone into its third edition, and is very much 
talked about in the social circles of Boston and New 
York, where both Mr. McVickar and Mr. Price Col- 
lier, the authors, are well known. 


Some time ago Mr. Stewart Edward White, the 
author of “ The Blazed Trail,’ wrote the story of 
life in the woods which The Macmillan Company 
will publish next week under the title of “ The Magic 
Forest.” Much to the author’s astonishment, the 
book was accepted for publication as a juvenile. It 
will appear in a dress which will make it, it is said, 
one of the year’s most attractive books for young 
people. 

Canon Ainger’s “ Life of Crabbe” will be the next 
volume to appear in the English Men of Letters 
Serics. The Macmillan Company announce for pub- 
lication this fall in the same series a biography of 
“Lowell,” by Dr. Henry Van Dyke, and Mr. H. C. 
Beeching’s “Life of Jane Austen.” A little later 
there will be Owen Wister’s “ Benjamin Franklin,” 
Professor Woodberry’s. “ Life of Emerson,” and Sir 
Leslie Stephen’s “ Hobbes.” 


“The Socialistic Legislation of New Zealand ° is 
the subject of an article in the Review of Reviews 
tor October by Dr. Lucien C. Warner, who has re- 
cent!y made a journey to the Antipodes and observed 
the actual operation of the much-discussed laws 
which Australia and New Zealand have placed on 
their statute books in recent years. Dr. Warner’s ar- 
ticle is supplemented by a significant contribution of 
“A Tired Australian” on “Trade Unionism and 
Democracy in Australia.” 


The novel in Lippincott’s for October comes from 
Frederic Reddale’s popular pen. Its title is “An 
Heir to Millions,” and it deals with a fortune made 
in the California gold fields and inherited by a New | 
York clerk with simple tastes. He begins in no very 
novel way to spend the money, but when he learns 
that it is his through trickery he shows his mettle 
by refusing to buy the silence of a rascal and stands 
ready to take the consequences. In his prosperity 
he has a little neglected his sweetheart of humbler 
days. but things come round her way in the end. 


In the Review of Reviews for October are two! 


stories on the problem of the country school which 
deserve special attention. Professor Hays, of the 
University of Minnesota, writes on “Our Farmer 
Youth and the Public Schools,” showing what is | 


It is difficult in the form of fiction to deal with 
problems like the temptations of a young lawyer 
with any degree of success, but Frederick Walworth, 
in his story, “ Horton Against Packard,” which ap- 
pears in The Cosmopolitan for October, has suc- 
ceeded in doing so. The other stories in this num- 
ber are equally divided between love and humor. 
The stories of Seumas MacManus and Herman 
Knickerbocker Viele are light in tone and funny 
throughout, while Tom Mason’s little love tale ad- 
mirably sets off the deeper and more somber “ Story 
of Matrimony.” 


McClure, Phillips & Company have just published 
“Letters from a Chinese Official.” It appears 
anonymously. Wu Ting Fang, the recently recalled 
Chinese ambassador to the United States, is said to 
be the only Celestial who really understands our 
western civilization and its points of view. It is 
open to serious doubt if any Occidental has bridged 
the great chasm which separates the methods of 
thought of the two hemispheres. This little volume 
of letters ought to go a good way toward promoting 
an understanding between the two portions of man- 
kind. 


Miss Ida M. Tarbell has recently returned from a 
two months’ rest abroad to take up the work on the 
second part of her “History of the Standard Oil 
Company,” which will begin to appear serially in 
the December number of McClure’s Magazine. In 
Paris, where Miss Tarbell has spent the greater part 
of her time, and where she is well known, she found 
that every one seemed to know about her Standard 
Oil history and to be reading it, and every one 
wanted to have her talk about it, which was flatter- 





|ing, but somewhat inconvenient, as Miss Tarbell 
|had gone abroad for the express purpose of for- 
getting all about Mr. Rockefeller and his trust for 
|a couple of months. 


| McClure’s October number, in its gorgeous crim- 
| son cover, can be seen twice across the street, and 
it’s worth crossing the street to buy. First and fore- 
most, there is Lincoln Steffens’ long looked for 
Chicago article, “ Chicago: Half Free and Fighting 
On,” a fine, inspiring story of what the author re- 
gards as the most signal and significant achievement 
in real municipal reform that any of our great cities 
have to show. No art lover should miss John 
La Farge’s paper on the three great French artists, 
| Corot, Rousseau and Millet, with its beautiful tint 
reproductions of many of their famous canvases. 





being done in many parts of the country, through Extremely interesting is Walter Wellman’s account 
school consolidation and the development of agri-| of the drainage of the Zuyder Zee, whereby the 
cultural high schools, to give the country boy and | Dutch are planning to increase the tillable land of 
girl the advantages of 2 connected, well-adjusted, and | = a a 
rational system of public instruction, while Superin- | If you want a delightful ‘Wedding Trip take one of 
tendent Kern, of Rockford, Ill. in a brief illustrated | the new D. & B. steamers to Detroit, thence D. & C 
article, gives the results of practical efforts ro bery line steamers to Mackinac Island. Staterooms 
farmer boys in his country in the direction of inter-|and Parlors reserved in advance. Send 2c. for 
esting the boys in the business of farming and in | pamphlet. 

teaching them the things worth knowing in their Address, 

tural environment. | A. A. Scuantz, G. P. T. Mgr., Detroit, Mich. 
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their little kingdom by almost one-tenth. A. W. 
Rolker has a very interesting account of the “ Babies 
of the Zoo.” For fiction, the most crochety taste 
will find something to its liking. Henry Wallace 
Phillips has a Red Saunders story, “By Proxy.” 
Lloyd Osborne contributes a dashing love story with 
« Montana heroine (who has evidently been “ fin- 
ished” in the east), and William Hamilton Osborne 
has a tip-top business story, “ Bullock, Jr., and she 
Octopus,” all about the formation of a big skate 
trust. Then there is a beautiful story of the Ghetto, 
“The End of the Task,” by Bruno Lessing, and a 
delicious one-act comedy, “ The Committee on Matri- 
mony,” by Margaret Cameron. And finally a stun- 
ning sea tale— perhaps the best of all —‘‘ The Mate 
from Maine,” by Colin McKay, a name one wishes 
to see more of. Henry Harland’s “My Friend 
Prospero” reaches its pen-ultimate instalment; and 
it’s a pity that it’s so nearly over. 


During October The Macmillan Company will pub- 
lish practically all of their most attractive autumn 
novels. These include Mr. Crawford’s “The Heart 
of Rome,” Mrs. Edith Elmer Wood’s “The Spirit 
of the Service,” Mr. Quiller-Couch’s “Hetty Wes- 


ley,” Mr. Charles Major’s “ A Forest Hearth,” Mrs. | 


Caroline Atwater Mason’s “Holt of Heathfield,” 
Mr. Stephen Gwynn’s “ John Maxwell’s Marriage,” 
Mr. Sidney Pickering’s “The Key of Paradise,” 
Miss Caroline Brown’s “On the We-a Trail,” Miss 
Gwendolen Overton’s “ The Golden Child,” and Mr. 
Robert Herrick’s “ Their Child,” the last two being 
additions to the series of Little Novels by Favorite 
Authors; and Mr. Stewart Edward White’s “ The 


Magic Forest,” and Mrs. Mabel Osgood Wright's | 


“Aunt Jimmy’s Will,” these two being among the 
season’s books for boys and girls in their ‘teens. 
The chief novel of the autumn that is not on this 
list is Mr. Winston Churchill’s “The Crossing,” 
which will not appear until November. 


—__———_ 
Legal Rotes. 


Governor Odell has designated Judge Edwin A. 
Nash, of Avon, Livingston county, to be a justice of 
the Appellate Division, Fourth Department, vice 
William H. Adams, who has resigned on account of 
sickness. 


Levi H. Brown, the oldest practicing attorney in 
New York state, died at Watertown on September 
tenth, aged eighty-six years. Mr. Brown was closely 
identified with the e.rly democratic history of the 
state. He practiced iaw fifty-seven years. His death 
was due to cancer. 


A peace officer acting without a warrant is held, 
in Petrie v. Cartwright ([Ky.], 59 L. R. A. 720), to 
have no right to kill a fleeing person who refuses to 
stop when commanded to do so, on suspicion that 
he has been guilty of a felony, where the offense is in 
fact only a misdemeanor. 


——— 
—= 


One who is assaulted in a public street is held in 
State v. Bartlett ([Mo.], 59 L. R. A. 756), to be 
justified in using a deadly weapon to defend himself 
from a public whipping by one greatly his superior 
physically. 


A business is held in Sawyer v. Com. ([Mass|], 
590 L. R. A. 726), not to be property within the 
meaning of the statute providing a jury trial to de 
termine the damage in case of injury to “ property” 
by the exercise of the right of eminent domain. 


Reading the bible, offering prayer and singing 
hymns during school hours in the public schools, in 
accordance with the usages of sectarian churches, is 
held, in State ex rel. Freeman v. Scheve ([Neb.], 
59 L. R. A. 927), to be an infringement of the consti- 
tutional guaranty of religious freedom. 


The Missouri Court of Appeals, in State v. Blands 
(74 Southwestern Reporter, 3), holds that the quan- 
tity of whisky contained in the well-known drinking 
vessel and household utensil, and sold for ten cents, 
is a matter of common knowledge, and that a court 
must take judicial notice of such fact. 





In the absence of special circumstances, it is held, 
in Edminsten v. Herpolsheimer ([Neb.], 59 L. R. A. 
934), that a check must be presented not later than 
the day following its receipt, in order to hold the 
drawer liable, where the payee receives it in the 
place in which the bank on which it is drawn is 
| located. 


| The contraction of smallpox by a guest from an 
| inmate of the house who is conceded to have con- 
| tracted the disease because of the unlawful location 
| of a pest hospital nearby is held, in Henderson v. 
| O’Haloran ([Ky.], 59 L. R. A. 718), to be the proxi- 
| mate result of suck unlawful location, so as to ren- 
der che city liable for the injury thereby caused to 
the guest. 


A borrowing member of an insolvent building and 
loan association is held in People’s Building & Loan 
Asso. v. McPhilamy ([Miss.], 59 L. R. A. 743), not 
to be entitled to be credited on his debt with the full 
amount of dues he has paid in on his stock, but it is 
held that his stock payments must share the losses 
and expenses of winding up, and the balance only 
be credited on the loan. 


Hon. E. Findley Johnson, author of the third edi- 
tion of “Bliss on Code Pleading,” and for many 
years professor of law in the University of Michi- 
gan, 1s now a federal judge in the Third Judicial 
District in the Philippines, says The Brief of Phi 
Delta Phi. In a recent letter to his publishers, he 
states that his district is composed of four prov- 
inces, with a territory about equal te that of Massa- 
chusetts and a population of about 650,000 people, 
that during the past year he has tried 1,117 natives, 
has sentenced twenty-two to death, and many for 
life imprisonment; 259 men were charged with mur- 
der, while more than thirty others are awaiting trial 
on this charge. 

















